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MILK  IN  THE  NEW  YORK-NEW  JERSEY 
MARKETING  AREA 

Decision  (Partial)  on  Proposed  Amend¬ 
ments  to  Marketing  Agreement  and  to 
Order 

AGENCY:  Agricultural  Marketing  Serv¬ 
ice,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  final  decision  proposes 
certain  changes  in  the  New  York-New 
Jersey  Federal  milk  marketing  order  (Or¬ 
der  2),  based  on  industry  proposals  con¬ 
sidered  at  a  public  hearing  in  February 
1976.  A  referendum  will  be  conducted  to 
determine  whether  producers  favor  issu¬ 
ance  of  the  proposed  amended  order. 

The  principal  changes  would  adjust  the 
prices  for  milk  throughout  the  produc¬ 
tion  area  to  more  nearly  reflect  the  costs 
incurred  by  handlers  in  assembling  milk 
from  farms  and  transporting  It  to  plants 
for  processing.  Another  change  would  in¬ 
stitute  a  late-paym^  charge  on  overdue 
payments  by  handlers  to  the  market  ad¬ 
ministrator  to  encourage  prompt  pay¬ 
ments  for  milk.  Also,  a  number  of  minor 
changes  would  be  made  in  the  olassiflca- 
tion  of  milk  according  to  its  use  to  reflect 
current  marketing  practices. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Willard  H.  Blanchard,  Deputy  Direc¬ 
tor,  Dairy  Division,  Agricxiltural  Mar¬ 
keting  Service.  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
202-447-5661. 

SUPPLEMENTARY  INFORMATION: 
Prior  documents  in  this  proceeding: 

Notice  of  Hearing — Issued  January  9, 
1976;  published  January  14.  1976  (41  FR 
2092). 

Extension  of  Time  for  Filing  Briefs — 
Issued  April  15,  1976;  published  April  21, 

1976  (41  FR  16660). 

Recommended  Decision  (Partial) — ^Is¬ 
sued  April  5,  1977;  published  April  11, 

1977  (42  FR  18950). 

Extension  of  Time  for  Filing  Excep¬ 
tions  to  the  Recommended  Decision  (Par¬ 
tial) — Issued  May  6,  1977;  published 
May  11, 1977  (42  FR  23841) , 

Preliminary  Statement 

A  public  hearing  was  held  upon  pro¬ 
posed  amendments  to  the  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  New  York-New 
Jersey  marketing  area.  The  hearing  was 
held,  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et  seq.), 
and  the  applicable  rules  of  practice  (7 
CFR  Part  900) ,  at  New  York,  New  York, 
on  February  17-20,  1976,  and  at  Syra¬ 
cuse,  New  York,  on  February  23-26,  1976, 
pursuant  to  notice  thereof. 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearing  and  the  record 
thereof,  the  Acting  Administrator,  on 
April  5,  1977,  filed  with  the  Hearing 
Clerk,  United  States  Department  of  Ag¬ 
riculture,  his  recommended  decision 


(partial)  containing  notice  of  the  op¬ 
portunity  to  file  written  exceptions 
thereto. 

The  material  issues,  findings  and  con¬ 
clusions,  rulings,  and  general  findings  of 
the  recommended  partial  decision  are 
hereby  approved  and  adopted  and  are  set 
forth  in  full  herein,  subject  to  the  follow¬ 
ing  modifications: 

1.  The  following  changes  are  made  un¬ 
der  the  heading  “1.  Modification  of 
transportation  allowances." : 

a.  Paragraph  6  is  changed. 

b.  Under  the  subheading  “a.  Summary 
of  hearing  proposals.",  paragraphs  23 
and  25  are  changed  and  a  new  paragraph 
is  added  after  paragraph  25. 

c.  Under  the  subheading  “b.  The  need 
for  order  changes.",  two  new  paragraphs 
are  added  after  paragraph  19. 

d.  Under  the  subheading  “c.  Order 
modifications." — "P  o  o  I  transportation 
credit  and  truck  service  charge.",  para¬ 
graph  11  Is  changed,  six  new  paragraphs 
are  added  after  paragraph  9,  and  two 
new  paragraphs  are  added  after  para¬ 
graph  12. 

e.  Under  the  subheading  “c.  Order 
modifications." — "Transportation  differ- 
entials  and  Class  I  price  differential.”, 
paragraphs  2.  8  and  15  are  changed, 
seven  new  paragraphs  are  added  after 
paragraph  10.  paragraph  16  is  deleted, 
and  30  new  paragraphs  are  added  at  the 
end  of  the  discussion . 

f.  Under  the  subheading  “c.  Order 
modifications." — "Direct  delivery  differ¬ 
ential.",  paragraphs  1,  2,  6,  7  and  8  are 
changed  and  seven  new  i>aragp*aphs  are 
added  at  the  end  of  the  discussion. 

g.  Under  the  subheading  “c.  Order 
modificaMons." — "Upstate  fluid  differen¬ 
tial.”,  three  new  paragraphs  are  added 
at  the  end  of  the  discussion. 

2.  The  following  changes  are  made  im- 
der  the  heading  “2.  Changes  in  certain 
classification  provisions." : 

a.  Under  the  subheading  “a.  Classifica¬ 
tion  of  milk  moved  between  Order  2  pool 
plants  and  plants  regulated  under  an 
order  administered  solely  by  the  State  of 
New  York.",  a  new  paragraph  is  added 
at  the  end  of  the  discussion. 

b.  Under  the  subheading  “c.  Classifica¬ 
tion  of  milk  dumped,  disposed  of  for  ani¬ 
mal  feed,  or  lost  under  extraordinary 
circumstances.",  a  new  paragraph  is 
added  at  the  end  of  the  discussion. 

3.  Under  the  heading  “4.  Charges  on 
overdue  accounts.",  paragraph  16  is  re¬ 
vised,  paragraph  17  is  delete,  and  two 
new  paragraphs  are  added  after  para¬ 
graph  17  and  five  new  paragraphs  are 
added  after  paragraph  20. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Whether  changes  should  be  made  In  the 
following  provisions  for  piirposes  of  permit¬ 
ting  a  more  equitable  competitive  situation, 
on  both  an  Intramarket  and  Intermarket 
basis,  for  Order  2  handlers; 

a.  Class  I  price  differential. 

b.  Transportation  differentials. 

c.  Pool  transportation  credit  to  handlers 
for  bulk  tank  milk. 

d.  Tank  truck  service  charge. 

e.  Direct  delivery  differential. 

2.  Whether  the  classification  provisions 
should  be  Changed  with  respect  to  the  fol¬ 
lowing: 


a.  Milk  moved  between  Order  2  pool  plants 
and  plants  regulated  under  an  order  ad¬ 
ministered  solely  by  the  State  of  New  York. 

b.  Bulk  milk  received  at  an  Order  2  pool 
plant  from  a  plant  regulated  under  another 
Federal  order. 

c.  Milk  dumped,  disposed  of  for  animal 
feed,  or  lost  under  extraordinary  circum¬ 
stances. 

3.  Whether  the  procedure  for  classifying 
shrinkage  should  be  changed. 

4.  Whether  the  order  should  provide  for 
charges  on  overdue  accounts. 

This  decision  deals  with  all  issuer  ex¬ 
cept  issue  No.  3.  The  latter  issue  is  re¬ 
served  for  a  later  decision. 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
on  the  material  Issues  are  based  on  evi¬ 
dence  presented  at  the  hearing  and  the 
record  thereof: 

1.  Modification  of  transportation  al¬ 
lowances.  For  the  purpose  of  permitting 
a  more  equitable  competitive  situation 
for  regulated  handlers,  on  both  an  in¬ 
termarket  and  Intramarket  basis,  and 
to  provide  a  more  stable  market  for  pro¬ 
ducers,  the  New  York-New  Jersey  order 
(Order  2)  should  be  amended  in  the  fol¬ 
lowing  manner: 

The  present  Class  I  differential  of  $2.40 
that  is  applicable  at  the  201-210  mile 
zone  should  be  reduced  to  $2.25. 

The  transportation  differential  rate  of 
1.2  cents  per  hundredweight  for  each  10 
miles  that  is  now  used  to  adjust  the  Class 
I  and  uniform  prices  for  location  should 
be  Increased  to  1.5  cents  for  each  10-mile 
zone  more  distant  than  the  201-210  mile 
zone,  and  to  1.8  cents  for  each  10-mile 
zone  less  distant  than  the  201-210  mile 
zone.  With  the  new  base  zone  differen¬ 
tial.  this  would  result  in  a  Class  I  differ¬ 
ential  at  New  York  City  of  $2.61. 

The  current  10-cent  per  hundred¬ 
weight  pool  transportation  credit  to 
handlers  on  receipts  of  bulk  tank  mUk 
allocated  to  Class  n  uses  should  be  re¬ 
placed  with  a  15 -cent  pool  credit  on  all 
farm  bulk  tank  milk  received  by 
handlers. 

Handlers  should  be  permitted  to  ne¬ 
gotiate  with  producers  or  their  cooper¬ 
atives  a  tank  truck  service  charge  of  up 
to  15  cents  per  hundfedweight  (now  lim¬ 
ited  to  10  cents)  with  respect  to  any 
farm-to-first  plant  hauling  costs  not  re¬ 
covered  through  the  15-cent  pool  trans¬ 
portation  credit  on  farm  bulk  tank 
milk. 

The  present  5-cent  direct  delivery  dif¬ 
ferential  should  be  increased  to  15  cents 
per  hundredweight.  The  differential 
should  continue  to  be  applicable  to  all 
milk  received  from  bulk  tank  producers 
located  within  the  1-70  mile  zone  or  frmn 
producers  who  deliver  their  milk  in  cans 
to  plants  within  such  zone. 

No  provision  should  be  made  in  the 
order  for  a  “metropolitan  transfer 
credit"  or  an  “upstate  fluid  differential," 
as  was  proposed  by  several  cooperatives, 
or  for  pricing  milk  at  the  plant  where 
first  received,  as  several  handlers  urged. 

a.  Summary  of  hearing  proposals.  The 
basic  purpose  of  the  hearing  was  to  con¬ 
sider  proposals  that  were  designed  to  im¬ 
prove  the  competitive  situation  for  Or¬ 
der  2  handlers  located  in  or  near  the 
major  metropolitan  area  of  the  market 
(New  York  City  andhearby  heavily  pop- 
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ulated  areas)  who  are  engaged  in  the 
distribution  of  Class  I  milk.  Witnesses 
contended  that  in  recent  years  the  cost 
of  hauling  milk  from  farms  to  plants  has 
increased  substantially.  They  indicated 
that  this  has  resulted  in  a  significant  de¬ 
terioration  in  the  ability  of  metropoli¬ 
tan  area  handlers  to  compete  effectively 
with  handlers  in  neighboring  markets, 
particularly  the  Middle  Atlantic  Federal 
order  market,  and  with  various  handlers 
in  the  Order  2  market-. 

With  respect  to  the  intermarket  com¬ 
petition,  witnesses  claimed  that  the  ad¬ 
verse  situation  is  attributable  largely  to 
the  unique  procedure  for  pricing  pro¬ 
ducer  milk  under  Order  2  relative  to 
other  orders.  It  was  pointed  out  that  im- 
der  Order  2  bulk  tank  milk  from  produc¬ 
ers  is  priced  essentially  at  the  location 
of  the  farms  where  received  by  handlers. 
Witnesses  alleged  that  this  has  caused 
the  burden  of  the  higher  hauling  costs 
to  fall  largely  on  handlers,  including  co¬ 
operatives  operating  in  a  handler  capac¬ 
ity,  who  move  the  milk  from  the  farms 
to  the  major  consumption  center  of  the 
market,  llie  witnesses  stressed  that  in 
contrast  handlers  in  other  markets  have 
not  borne  the  bnmt  of  the  increase  in 
hauling  costs.  They  pointed  out  that  tm- 
der  other  orders  producer  milk  is  priced 
at  the  first  plant  at  which  it  is  received. 
The  witnesses  claimed  that  in  those  cases 
where  the  producers  deliver  their  milk 
directly  to  the  city  distributing  plants, 
the  higher  hauling  costs  have  been  ab¬ 
sorbed  largely  by  the  individual  pro¬ 
ducers  rather  than  by  the  handlers  re¬ 
ceiving  their  milk. 

Witnesses  contended  that  the  disparity 
in  the  cost  of  milk  to  handlers  under 
Order  2  and  other  orders  has  resulted 
m  a  substantial  loss  of  Class  I  sales  by 
Order  2  handlers  to  the  other  markets. 
They  claimed  that  corrective  action  is 
essential  to  the  long-run  interests  of 
producers  in  the  New  York-New  Jersey 
market. 

With  respect  to  the  alleged  intramar¬ 
ket  competitive  problems,  it  was  claimed 
that  the  Impact  of  the  increased  haul¬ 
ing  costs  on  Class  I  distributors  in  the 
major  metropolitan  area  has  varied,  de¬ 
pending  on  each  distributor’s  source  of 
milk.  Witnesses  contended  that  the 
metropolitan  area  handlers  who  rely  on 
supply  plant  milk  are  experiencing  much 
higher  procurement  costs  than  those  re¬ 
ceiving  milk  at  their  distributing  plants 
directly  from  farms.  This,  they  claimed, 
is  because  of  the  costs  associated  with 
reloading  milk  at  supply  plants  and  mov¬ 
ing  it  long  distances  to  the  metropolitan 
area,  plus  using  a  transportation  differ¬ 
ential  rate  under  the  order  that  does  not 
reflect  actual  hauling  costs. 

Cooperative  associations  and  proprie¬ 
tary  handlers  offered  a  niunber  of  pro¬ 
posals  which  they  believed  would  mini¬ 
mize  the  competitive  problems  of  which 
they  complained.  Six  major  proposals 
dealing  with  this  issue  were  made  by  two 
principal  producer  organizations  in  the 
maiicet.  The  basic  thrust  of  the  pro¬ 
posals  was  to  shift  the  assembly  and 
hauling  costs  for  milk  from  handlers  to 
producers.  Various  modifications  of  these 
pr(^;)08als  were  proposed  by  several  pro¬ 
prietary  handlers  to  accommodate  their 


indlvidual  operatkx^s.  A  niunber  of  other 
producer  groups  in  the  market,  includ¬ 
ing  a  third  major  producer  organization, 
opposed  any  changes  in  the  order  rela¬ 
tive  to  this  issue. 

Two  of  the  six  major  proposals  relate 
to  the  recovery  of  costs  associated  with 
picking  up  farm  bulk  tank  milk  and 
moving  it  to  the  first  plant  of  receipt. 
One  proposal  would  provide  handlers 
with  a  15-cent  per  handredweight  pool 
credit  on  all  such  milk.  A  lO-cent  pool 
credit  currently  applies  just  on  Class  II 
bulk  tank  milk.  The  other  proposal  would 
increase  the  maximum  negotiable  tank 
truck  service  charge,  which  is  now  10 
cents  per  hundredweight,  to  25  cents.  To¬ 
gether,  these  two  proposals  would  make 
it  possible  for  handlers  to  recover  up  to 
40  cents  per  hundredweight  of  the  farm- 
to-first  plant  hauling  cost  for  bulk  tank 
milk — 15  cents  through  the  pool  credit 
and  the  remainder  through  negotiations 
with  the  producer  or  his  cooperative. 

Proponents  supported  a  pool  credit  for 
handlers  of  farm  bulk  tank  milk  as  an 
appropriate  mechanism  for  recovering 
from  producers  a  portion  of  the  farm-to- 
plant  hauling  costs.  They  maintained 
that  a  15-cent  credit  would  reflect  the 
minimum  cost  incurred  by  handlers  in 
picking  up  bulk  tank  milk  at  the  farm. 
They  took  the  view  that  a  pool  credit 
could  be  easily  administered,  that  it 
would  avoid  confusion  among  producers 
since  it  would  affect  all  bulk  tank  pro¬ 
ducers  uniformily,  and  that  it  would 
contribute  to  market  stability. 

Spi^esmen  for  the  proposals  indicated 
that  for  most  handlers  the  15-cent  pool 
credit  would  not  sufBciently  reimburse 
handlers  for  the  farm-to-plant  hauling 
costs  incurred  and  that  additional 
amounts  should  be  recoverable  through 
a  negotiated  charge  to  producers.  It  was 
contended  that  setting  the  maximum 
negotiable  charge  at  25  cents  per 
hundredweight  would  permit*  handlers 
to  recover  most,  if  not  all,  of  such  costs. 
Witnesses  stated  that  limiting  negoti¬ 
ated  deductions  for  hauling  to  25  cents 
per  hundredweight  is  necessary  to  en¬ 
sure  that  handlers  do  not  negotiate  de¬ 
ductions  in  excess  of  actual  hauling 
costs.  Also,  it  was  claimed  that  a  limit, 
compared  to  unlimited  deductions,  would 
provide  an  incentive  for  handlers  to  as¬ 
semble  milk  in  the  most  efBcient  man¬ 
ner. 

Two  other  major  proposals  relate  to 
the  recovery  of  costs  for  long-haul  ship¬ 
ments  of  bulk  milk.  One  proposal  would 
increase  the  wesent  1.2 -cent  transporta¬ 
tion  differential  rate  to  1.5  cents  per 
hundredweight  for  each  10-mile  zone. 
The  other  would  provide  a  25 -cent  per 
hundredweight  pool  credit  to  handlers 
(xi  Class  I  milk  originating  beyond  the 
1-140  mile  zone  and  transferred  in  bulk, 
directly  from  farms  or  frwn  plants,  to 
plants  located  within  the  1-65  mile  zone. 
In  combinaticHi,  these  proposals  are  in¬ 
tended  to  permit  handlers  to  recover  the 
average  cost  of  shipping  bulk  milk  from 
country  locations  to  distributing  plants 
in  the  major  metropiditan  area  for  Class 
I  use. 

In  support  of  these  prc^sosals,  witnesses 
claimed  that  the  l(xig-distance  hauling 
rates  now  being  charged  in  the  market 
refiect  a  “variable”  hauling  cost  of  1.8 


caits  per  hundredweight  per  10  miles, 
and  “fixed”  hauling  costs  totaling  19 
cents  per  hundredweight.'  Although  sup¬ 
porting  the  1.8-cent  variable  rate,  pro¬ 
ponents  Indicated  that  their  proposal 
was  couched  in  terms  of  a  1.5-cent  vari¬ 
able  rate  since  this  is  the  rate  commmily 
reflected  in  other  orders.  For  a  200-mile 
shimnent,  such  as  from  the  base  zone 
to  the  New  York  City  area,  witnesses  in¬ 
dicated  that  a  1.5-cent  transportation 
differential  rate  would  cover  30  cents  of 
the  average  55 -cent  actual  hauling  cost 
for  this  distance. 

Proponents  ccmtended  that  the  total 
cost  of  long-distance  shipments,  and  not 
just  the  variable  cost,  should  be  reflected 
in  the  order’s  pricing  provisicms  if  the 
metropolitan  area  handlers  are  to  be 
competitive  with  handlers  in  other  mar¬ 
kets.  Accordingly,  it  was  proposed  that 
handlers  be  given  a  25-cent  “metropoli¬ 
tan  transfer  credit”  for  the  purpose  of 
covering  that  portion  of  the  55 -cent 
hauling  cost  for  a  200-mile  shipment  not 
reflected  in  the  adjustment  of  prices  for 
location,  i.e.,  25  cents.  The  25-cent  credit 
would  cover  the  remaining  6  cents  of  the 
actual  36-cent  variable  cost  for  200  miles 
not  covered  by  the  1.5-cent  transporta¬ 
tion  differential  rate,  plus  the  19-cent 
fixed  cost.  Proponents  noted  that  if  the 
zone  differentials  were  to  be  established 
at  1.8  cents  per  10  miles  a  metropolitan 
transfer  credit  reflecting  only  the  19- 
cent  fixed  cost  would  be  appropriate. 

At  the  hearing,  proponents  modified 
their  initial  proix>s8d  to  provide  for  a 
“feathering”  of  the  metropolitan  trans¬ 
fer  credit.  They  suggested  that  a  credit 
of  10  cents  per  hundredweight  be  given 
for  milk  transferred  to  metropolitan 
area  plants  from  the  91-100  mile  zone, 
15  cents  for  the  101-120  mile  zone,  20 
cents  for  the  121-140  mile  zone,  and  25 
cents  for  milk  shipped  from  more  distant 
areas. 

Another  of  the  major  proposals  would 
increase  the  present  5 -cent  direct  de¬ 
livery  differential  to  10  cents  per  hun¬ 
dredweight  and  would  extend  the  zone  of 
application  to  include  all  pool  milk  re¬ 
ceived  from  farms  within  the  1-110  mile 
zone.  Witnesses  indicated  that  this  pro¬ 
posed  change  is  intended  to  more  nearly 
equate  the  cost  of  nearby  milk  moved 
directly  from  farms  to  plants  in  the 
major  metropolitan  aiea  for  Class  I  use 
with  the  cost  of  Class  I  milk  obtained  by 
handlers  from  country  plants.  It  was 
claimed  that  the  handler  receiving 
direct-ship  milk  avoids  reloading  costs 
that  attach  to  supply  plant  milk.  It  was 
suggested  that  in  view  of  current  reload¬ 
ing  costs  the  direct  delivery  differential 
perhaps  should  be  as  much  as  13  cents 
per  hundredweight.  A  witness  also  indi- 


1  “Fixed”  hauUng  costs  are  the  costs  as¬ 
sociated  with  the  ownership  of  the  trucking 
equipment  and  any  related  maintenance 
facilities.  Such  costs  Include  depreciation, 
licenses.  Interest,  taxes  and  insurance.  “Vari¬ 
able”  hauling  costs  are  the  costs  associated 
with  the  over-the-rocul  (^ration  of  the 
trucking  equipment,  such  as  gas,  tires  and 
repairs.  The  estimates  of  fixed  and  variable 
costs  that  were  placed  In  the  record  were 
determined  from  a  regreaslon  analirsls  of 
various  hauling  rates  applicable  In  the  New 
York-New  Jersey  market. 
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cated  that  a  larger  direct  delivery  dif¬ 
ferential  payable  to  the  nearby  pro¬ 
ducers  would  partially  offset  the 
incentive  that  such  producers  now  have 
for  shifting  to  neighboring  markets 
where  higher  blend  prices  are  being  paid. 

The  sixth  major  proposal  would  re¬ 
quire  distributing  plants  located  outside 
the  1-65  mile  zone  to  pay  to  the  pool  an 
“upstate  fluid  differential”  of  10  cents 
per  hundredweight  on  all  Class  I  milk 
received  from  farms  located  outside  the 
1-110  mile  zone.  It  was  indicated  that 
such  distributing  plants  normally  receive 
mflk  directly  from  producers  and  thus  do 
not  experience  the  reloading  costs  in¬ 
curred  by  many  of  the  distributors  in  the 
major  metropolitan  area  of  the  market 
who  rely  on  supply  plant  milk.  The  up¬ 
state  fluid  differential,  it  was  claimed, 
would  tend  to  equaUze  the  procurement 
costs  of  those  handlers  in  the  outlying 
areas  of  the  market  with  the  cost  in¬ 
curred  by  competing  handlers  in  the 
major  metropolitan  area. 

At  the  hearing  and  in  their  briefs, 
proprietary  handlers  took  varying  posi¬ 
tions  with  respect  to  the  six  major  pro¬ 
posals  of  the  producer  groups.  As  would 
be  expected,  handlers  generally  sup¬ 
ported  those  proposals — such  as  the  15- 
cent  pool  credit  on  bulk  tank  milk  and 
the  25 -cent  negotiable  tank  truck  serv¬ 
ice  charge — that  would  lower  their  pro¬ 
curement  costs  and  thus  enhance  their 
competitive  position  in  the  retail  mar¬ 
ket.  Some  preference  was  expressed, 
however,  for  either  holding  the  nego¬ 
tiable  charge  at  the  present  maximiun 
level  of  10  cents  or  eliminating  the 
charge  and  increasing  the  pool  trans- 
piM-tation  credit  to  something  more  than 
the  15  cents  proposed  by  cooperatives. 
It  was  claimed  that  negotiable  charges 
are  an  unsatisfactory  arrangement  since 
not  all  handlers  in  the  market  negotiate 
such  charges,  thus  causing  disparate 
procurement  costs  among  handlers,  and 
because  producers  resist  such  charges. 

Handlers  also  expressed  support  for  a 
higher  transportation  differential  rate 
under  the  order,  although  they  were  not 
in  agreement  on  the  specific  rate.  Some 
handlers  urged  the  1.8-cent  rate  pro¬ 
posed  by  cooperatives,  while  others  fa¬ 
vored  a  1.5-cent  rate  on  the  basis  that 
any  higher  rate  would  be  out  of  Une  with 
location  adjustment  rates  generally  ap¬ 
plicable  under  other  Federal  orders. 

Several  handlers  opposed  the  adoption 
of  an  “upstate  fluid  differential”  on  the 
basis  that  the  affected  distributing 
plants  were  having  no  difiBculties  in  at¬ 
tracting  adequate  milk  supplies  and  that 
the  differential  thus  would  unjustifiably 
increase  the  cost  of  Class  I  milk  at  such 
plants.  Opposition  was  expressed  also 
against  the  use  of  a  direct  delivery  dif¬ 
ferential.  It  was  claimed  that  the  dif¬ 
ferential  adds  to  the  misalignment  of 
milk  costs  between  Order  2  handlers  and 
handlers  in  the  Middle  Atlantic  Order 
4  market. 

There  was  considerable  disagreement 
among  handlers  regarding  the  co<87era- 
tives’  proposed  “metropolitan  transfer 
credit”  This  stemmed  largely  from  the 
varying  impact  Uiat  such  a  credit  would 


have  on  different  handlers  because  of 
their  location  or  method  of  operation. 
The  various  handler  positions  Included 
having  no  such  credit  having  it  apply  to 
transfers  of  both  packaged  and  bulk 
milk,  “feathering”  the  credit,  precluding 
the  movement  of  any  milk  subject  to  the 
credit  back  into  the  outlying  areas  of 
the  market  and  reducing  the  Class  I 
price  to  reflect  transportation  costs 
rather  than  applying  a  credit. 

Several  handlers  took  the  position  that 
the  problems  of  intermarket  competition 
arising  from  imequal  procurement  costs 
could  best  be  resolved  by  replacing  the 
Order  2  farm  point  pricing  arrangement 
with  the  plant  pricing  concept  used 
under  the  other  orders.  In  this  regard, 
one  group  of  handlers  proposed  that  milk 
from  a  producer  be  priced  at  the  pool 
plant  located  nearest  the  producer’s 
farm.  A  corcrflary  proposal  would  permit 
handlers  to  negotiate  with  producers  or 
their  cooperatives  a  tank  truck  service 
charge  of  up  to  30  cents  per  hundred¬ 
weight. 

Another  handler,  who  operates  a  dis¬ 
tributing  plant  in  northern  New  Jersey, 
urged  that  milk  from  producers  be  priced 
at  the  first  plant  where  it  is  received,  as 
imder  the  Middle  Atlantic  order.  Accord¬ 
ing  to  the  handler’s  spokesman,  such  ac¬ 
tion,  along  with  an  increase  in  the  trans¬ 
portation  differential  rate  to  1.8  cents 
per  10  miles,  would  effectively  deal  with 
three  major  problems  that  he  identified. 
The  first  was  the  misalignment  of  costs 
for  Class  I  milk  between  Orders  2  and  4. 
He  contended  that  the  handler  he  was 
representing  has  had  to  lower  prices  to 
remain  competitive  with  Order  4  han¬ 
dlers  who  distribute  milk  in  the  North 
Jersey  area.  Such  reductions,  he  claimed, 
have  spread  to  other  areas  of  the  Order  2 
market  and  thus  have  resulted  in  cha¬ 
otic  conditicms,  reduced  margins,  elimi¬ 
nation  of  profits,  reduced  volume,  and 
higher  imlt  costs  for  Order  2  plants. 
Tliese  conditions  occurred,  in  his  view, 
because  the  differing  pricing  provisions 
of  the  two  orders  have  result^  in  un¬ 
equal  changes  in  the  cost  of  milk  to 
handlers  during  the  time  of  rapid  infla¬ 
tion  of  milk  transportation  and  han¬ 
dling  costs. 

A  second  problem  that  would  be  allevi¬ 
ated  under  plant  pricing,  according  to 
the  witness,  is  that  inflation  also  has 
caused  a  misalignment  of  Class  I  prices 
within  the  Order  2  market.  In  this  con¬ 
nection,  he  held  that  intramarket  align¬ 
ment  should  be  achieved  by  fixing  the 
basic  Class  I  price  at  the  major  consiunp- 
tion  area  of  the  market  and  then  reduc¬ 
ing  the  price  at  outlying  areas  of  the 
market  to  reflect  the  costs  of  hauling 
milk  to  the  consumption  center  from 
coimtry  plants. 

Third,  the  spokesman  contended  that 
inflation  wUl  continue,  with  milk  trans¬ 
portation  and  handling  costs  thus  in¬ 
creasing  further  in  the  future.  Such  fu¬ 
ture  economic  ccmditlons,  he  claimed, 
would  not  be  recognized  under  the  co¬ 
operatives’  pr(^}osals,  and  the  adc^timi 
of  the  proposate  thus  would  not  prevent 
future  price  aUgnm«it  problems. 


Strong  opposiUcm  to  any  changes  in 
the  order's  transportation  allowances 
was  indicated  at  the  hearing  by  a  sp<^es- 
man  for  a  number  of  cooperatives,  in¬ 
cluding  (me  ot  the  principal  ccmperatives 
in  the  market.  The  spokesman  expressed 
the  cooperatives’  view  that  changing  the 
order  to  impose  additional  transportaticm 
costs  on  producers,  either  directly 
through  negotiable  deductions  or  indi¬ 
rectly  through  pool  credits  for  handlers, 
would  imdermine  the  principle  of  farm 
point  pricing  in  this  market  and  would 
lower  returns  to  producers.  The  spmkes- 
man  stressed  the  cocmeratives’  basic  posi¬ 
tion  that  the  costs  of  moving  bulk  miiir 
from  farms  to  plants  are  marketing  costs 
that  should  be  borne  by  the  market  n.nri 
not  by  producers. 

These  cooperatives  opposed  any  order 
changes  that  would  provide  for  pricing 
milk  at  plant  locations  rather  than  at 
the  farm.  It  was  contended  that  such  a 
change  would  subject  prcxlucers  and 
handlers  alike  to  the  abuses  and  admin¬ 
istrative  difficulties  that  prevailed  prior 
to  the  adopticm  of  farm  point  pricing. 
The  ccmperatives  also  opposed  increasing 
the  transportaticm  differential  rate  from 
the  present  level  of  1.2  cents  per  10  miles 
on  the  basis  that  the  data  submitted  by 
proponents  to  support  the  proposed  in¬ 
crease  were  based  on  hauling  charges 
higher  than  those  that  generally  prevail 
in  the  market.  The  proposed  metropoli¬ 
tan  transfer  credit  also  was  opposed  on 
the  basis  that  it  would  impose  an  arbi¬ 
trary  cost  on  the  pool  and  thus  on  pro¬ 
ducers.  The  cooperatives’  spokesman  also 
expressed  the  view  that  there  are  poten¬ 
tial  inequities  in  the  application  of  tlic 
proposals  with  regard  to  the  appropriate 
z(me  or  zones  to  which  the  cr^it  would 
apply.  Moreover,  the  cocmeratives  held 
that  order  provisions  covering  only  the 
variable  costs  (ff  transportation,  as  pro¬ 
vided  in  most  orders,  tend  to  provide  a 
degree  of  restraint  on  imneeded  move¬ 
ments  of  milk  from  supply  plants  and 
should  be  continued. 

The  spokesman  for  the  opposing  co¬ 
operatives  contended  that  the  proposed 
package  of  changes  may  not,  in  fact, 
improve  the  alignment  of  Class  I  prices 
between  the  Order  2  market  and  sur- 
roimding  markets.  He  Indicated  that  any 
savings  in  the  cost  of  Class  I  milk  that 
handlers  might  gain  fixxn  the  proposals 
would  be  used  by  labor  uni<ms  as  a  basis 
for  bargaining  for  higher  benefits.  Thus, 
he  claimed,  the  handlers  would  not  be 
able  to  pass  the  full  Class  I  cost  savings 
on  to  the  marketplace,  with  the  result 
that  their  ability  to  regain  or  expand 
Class  I  sales,  which  was  the  alleged  pur¬ 
pose  cff  the  proposals,  would  be  lost  or 
greatly  diminished.  It  was  indicated  that 
the  risk  of  producers  receiving  lower  re¬ 
turns  without  accomplishing  the  intent  of 
the  proposals  is  not  one  that  the  opposing 
cooperatives  are  willing  to  take. 

In  view  of  the  position  taken  at  the 
heariDig  by  this  group  of  ccxmeratives,  it 
is  apimoimiate  that  the  decisicm  reflect  at 
this  point  the  more  recent  posture  of 
these  coc^eratives  as  indicated  in  their 
exceptions  to  the  reccnnmended  decision. 
Tlie  cooperatives  stated  that  with  the 
possible  exception  of  the  increased  direct 
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delivery  differential  they  c<mcurred  with 
the  Department’s  recommended  modifi¬ 
cations  of  the  order’s  transportation  al¬ 
lowances.  ’They  noted,  however,  that  they 
continue  to  hold  the  positicm  that  the 
costs  of  assembling  and  transporting 
farm  buly  tank  milk  are  “marketing  costs 
which  should  be  borne  by  the  market  and 
not  by  producers.’’  The  cooperatives  in¬ 
dicate  in  their  exceptions  that  changes 
in  Order  2  are  now  necessary  only  be¬ 
cause  of  the  failure  of  neighboring  mar¬ 
kets  to  adopt  farm  point  pricing  and 
thereby  preclude  the  passing  of  hauling 
costs  back  to  the  producers. 

’Thirty-six  individual  dairy  farm  oper¬ 
ators  testified  during  the  course  of  the 
hearing.  Only  two  indicated  support  for 
any  of  the  proposals  that  would  result  in 
dairy  farmers  paying  a  higher  portion  of 
the  milk  transportation  costs.  ’The  others 
strongly  oppo^  such  proposals.  They 
claimed  that  dairy  farmers  cannot  af¬ 
ford  to  pay  more  for  milk  hauling,  and 
that  handlers  should  bear  the  costs  of 
transportation  since  the  milk  is  under 
their  control  once  it  is  picked  up  at  the 
farm. 

Spokesmen  for  two  handlers  also  ex¬ 
pressed  opposition  to  any  actions  that 
would  reduce  returns  to  producers.  Their 
concern  was  that  such  actions  would 
jeopardize  their  producer  milk  supplies 
because  dairy  farmers  would  seek  higher 
returns  by  shifting  their  milk  to  outlets 
in  other  markets. 

It  should  be  noted  that  two  proposals 
Included  in  the  hearing  notice  were 
abandoned  by  the  proponent,  and  no 
other  siipport  was  offered  at  the  hearing 
for  such  proposals.  One  would  allow 
handlers  to  recover  the  full  fai'm-to-first 
plant  hauling  cost  on  bulk  tank  milk  if 
authorized  by  the  producer.  The  other 
proposal  would  increase  the  transporta¬ 
tion  differential  rate  from  1.2  cents  to  1.7 
cents  per  each  10-mile  zone. 

b.  The  need  for  order  changes.  It  is 
clear  that  the  present  provisions  of  the 
New  York-New  Jersey  order  are  not  com¬ 
patible  with  current  marketing  condi¬ 
tions.  Major  increases  in  the  costs  of  as¬ 
sembling  and  transporting  milk  during 
the  last  several  years  have  occurred 
without  corresponding  changes  in  the 
various  transportation  allowances  under 
the  order.  As  a  result,  various  handlers 
under  Order  2  are  experiencing  a  deteri¬ 
orating  competitive  situation  in  the  Class 
I  (fiuld  milk)  market.  Corrective  action 
Is  essential  if  the  order  is  to  fulfill  its 
purpose  of  providing  stable  and  orderly 
marketing  conditions  for  producers  and 
for  the  handlers  through  whom  they 
market  their  milk. 

A  brief  description  of  the  New  York- 
New  Jersey  market  will  help  place  the  is¬ 
sue  at  hand  in  a  better  perspective.  By 
any  measure,  the  Order  2  market  may 
be  considered  as  large.  In  1975,  approxi¬ 
mately  20,000  dairy  farmers  supplied 
about  786  million  poimds  of  milk  month¬ 
ly  for  a  marketing  area  population  of 
more  than  20  million  persons Although 


■  Official  notice  is  taken  of  CURRENT 
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the  marketing  area  includes  39  counties 
and  portions  of  12  other  coimties  in  New 
York  and  New  Jersey,  nearly  80  percent 
of  the  pf^ulatlon  is  concentrated  in  a 
relatively  small  area  comprised  of  New 
Yoric  City  and  adjacent  areas  in  New 
York  and  New  Jersey.  ’This  heavily  popu¬ 
lated  area  extends  outward  roughly  60 
to  70  miles  from  New  York  City,  and  con¬ 
stitutes  the  major  milk  consumption 
center  in  the  Order  2  market. 

Besides  the  major  New  York  City  met¬ 
ropolitan  area,  there  are  several  other 
relatively  large  consumption  centers  at 
various  locations  in  the  New  York  por¬ 
tion  of  the  marketing  area.  These  include 
Elmira  (metropolitan  area  population  in 
1975,  100,100),  Binghamton  (population 
266,700),  the  Albany-Schenectady-Troy 
area  (population  799,000>,  Syracuse 
(population  647,800),  and  the  Utica- 
Rome  area  (population  334,900),  ell  of 
which  are  located  in  the  outlying  pro¬ 
duction  areas  of  the  market.  Milk  proces¬ 
sors  that  operate  in  these  outlying  areas 
compete  with  handlers  in  the  major  met¬ 
ropolitan  area  for  milk  supplies. 

Processing  plants,  where  milk  is  pas¬ 
teurized  and  bottled,  also  are  concen¬ 
trated  in  the  major  metropolitan  area. 
In  March  1975,  there  were  28  processing 
plants  located  in  the  1-10  mile  zone. 
Within  the  1-70  mile  zone,  44  plants 
processed  and  distributed  fluid  milk, 
wWch  was  over  half  of  the  fluid  milk 
processing  plants  on  the  Order  2  market. 
’These  44  plants  received  from  farms  or 
other  plants  81  percent  of  the  producer 
milk  utilized  in  the  market  for  fluid  pur¬ 
poses  that  month. 

As  would  be  expected,  country  supply 
plants  are  located  primarily  in  the  more 
distant  areas  of  the  milkshed.  Only  7 
such  plants  were  located  within  140  miles 
of  New  York  City  in  March  1975,  whereas 
47  were  located  beyond  140  miles.  Of 
these,  37  were  located  in  the  141-240  mile 
zone,  which  gives  an  indication  of  the 
distance  that  milk  must  be  moved  in 
supplying  the  fluid  milk  requirements  of 
the  processors  in  the  New  York  City  area. 

Dairy  farmers  who  supply  milk  for  the 
Order  2  market  are  widely  Aspersed  over 
a  large  area.  In  March  1975,  milk  associ¬ 
ated  with  this  market  was  produced  in 
the  States  of  New  York,  New  Jersey, 
Pennsylvania,  and  Maryland.  Some  pro¬ 
ducers’  farms  are  located  more  than  400 
miles  from  New  York  City. 

Most  of  the  Order  2  milk  supply  (more 
than  93  percent  in  1975)  originates  in 
areas  beyond  the  market’s  1-100  mile 
zone.  Practically  all  of  the  distant  milk 
that  is  used  in  Class  I  at  the  metropoli¬ 
tan  area  distributing  plants  is  first  as¬ 
sembled  at  country  plants  and  then 
hauled  to  the  distributing  plants  in  large 
over-the-road  trucks.  Metropolitan  area 
plants  also  receive  some  milk  directly 
from  farms,  most  of  which  are  located  in 
the  nearby  production  areas.  In  March 
1975,  19  percent  of  the  milk  received  for 
•  fluild  use  at  these  distributing  plants 
moved  directly  from  farms  to  such 

(issued  July  1976) ,  and  Series  P-26,  No.  76-30 
(issued  October  1976),  published  by  the  Bu¬ 
reau  of  the  Census,  U.S.  Department  of  Com¬ 
merce. 


plants.  The  remainder  was  obtained 
through  country  plants. 

Two  basic  concerns  exist.  One  is  the 
disparity  in  milk  costs  between  those 
metropolitan  area  handlers  using  supply 
plsmt  milk  and  those  using  direct-ship 
milk  for  meeting  their  Class  I  needs.  ’Die 
other  ccmcem  is  the  disparity  in  Class  I 
milk  costs  between  metropolitan  area 
handlers  under  Order  2  and  handlers 
regulated  under  the  Middle  Atlantic 
order.  In  both  cases,  the  increased  as¬ 
sembly  and  transportation  costs  have 
seriously  distorted  the  competitive  re¬ 
lationships  am<mg  the  handlers  involved. 
'This  may  be  shown  through  a  brief  des¬ 
cription  of  the  pricing  arrangements  for 
Class  I  milk  that  are  applicable  to  such 
handlers. 

Under  Order  2,  milk  received  from  bulk 
tank  producers  is  priced  essentially  at 
the  location  of  the  farm,  with  such  pric¬ 
ing  commonly  referred  to  as  “farm  point 
pricing.’’  Under  this  arrangement,  all 
milk  that  originates  in  the  same  town¬ 
ship  is  priced  at  the  zone  price  applicable 
to  that  township.  For  pricing  purposes, 
the  township’s  location  is  based  on  the 
point  in  the  township  that  is  nearest  the 
market’s  major  consumption  center. 
Such  pricing  applies  to  about  97  percent 
of  the  producer  milk  on  the  market.  The 
remainder  of  the  milk  is  shipped  In  cans 
and  is  priced  at  the  l(x;ation  of  the  plant 
at  which  the  milk  is  first  received.  Un¬ 
less  indicated  otherwise,  the  discussion 
on  transportation  allowances  will  be  in 
terms  of  farm  bulk  tank  milk. 

’The  Class  I  prices  at  the  various  farm 
l(x:ations  vary  basically  according  to  the 
nearness  of  the  farms  to  New  York  City. 
For  example,  the  Class  I  price  at  farms 
in  the  101-110  mile  zone  is  12  cents  per 
hundredweight  less  than  the  Class  I  price 
at  New  York  Cflty.  For  farms  in  the  201- 
210  mile  zone,  the  Class  I  price  is  24 
cents  less.  Prices  are  adjusted  for  loca¬ 
tion  by  the  order’s  transportation  -dif¬ 
ferentials,  which  currently  apply  at  a 
rate  of  1.2  cents  for  each  10-mile  zone. 
’This  rate  is  intended  to  reflect  the  “vari¬ 
able”  cost  of  hauling  milk  over  long  dis¬ 
tances. 

The  metropolitan  area  handler  nor¬ 
mally  pays  most  of  the  costs  associated 
with  the  collection  of  the  milk  at  the 
farms  and  its  movement  to  his  process¬ 
ing  plant.  ’This  is  so  whether  he  moves 
the  milk  himself  or  whether  another 
handler,  such  as  a  co<H>erative,  performs 
this  service,  since  the  latter  custom¬ 
arily  attempts  to  pass  on  all  related  costs 
to  the  processing  handler.  ’The  current 
order  (loes  permit  hauling  deductions 
from  pr(xiucer  payments  of  up  to  10  cents 
per  hundredweight  on  all  farm  bulk  tank 
milk,  if  authorized  by  the  producer  or 
his  cooperative  association.  In  December 
1975,  authorized  deductions  were  being 
made  for  about  75  percent  of  the  bulk 
tank  producers,  in  most  cases  probably 
at  the  maximum  rate.'  Thus,  the  basic 


*  Official  notice  Is  taken  of  The  Market  Ad¬ 
ministrator’s  Bulletin,  Quarterly  Statistical 
Issue  (A),  voliune  36/1976,  no.  4,  Issued  by 
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New  Jersey  Federal  order. 


FEDEtAL  lEGISTEt,  VOL.  42,  NO.  1 59— -WEDNESDAY,  AUGUST  17,  1977 


41586 


nOPOSCD  RULES 


cost  oi  Class  I  milk  to  metropolitan  area 
handlers  is  the  Class  I  price  appUcaUe 
at  the  farm  (township)  location  plus  the 
cost  of  moving  the  milk,  either  directly  or 
through  a  supply  plant,  to  the  process¬ 
ing  plant,  less  any  hauling  deduction. 
Although  additional  handling  charges 
for  other  services  usually  apply  In  the 
case  of  milk  received  from  cooperatives, 
such  charges  are  disregarded  for  pur¬ 
poses  of  this  discussion. 

An  additional  cost  applies  In  the  case 
of  those  handlers  who  receive  milk  from 
farms  located  within  the  1-70  mile  zone. 
The  order  provides  that  handlers  shall 
pay  producers  a  so-called  direct  delivery 
differential  of  5  cents  per  himdredweight 
on  all  such  milk,  whether  in  bulk  or  in 
cans. 

It  Is  readily  apparent  that  imder  this 
pricing  arrangement  any  increases  in  as¬ 
sembly  and  transportation  costs  will 
have  a  direct  impact  on  the  procurement 
costs  of  metropolitan  area  handlers.  Be¬ 
cause  milk  is  priced  at  the  farm  loca¬ 
tion,  and  because  the  transportation 
allowances  under  the  order  are  fixed,  any 
additional  assembly  and  transfer  costs 
must  be  borne  by  the  processing  handler. 
Actually,  even  prior  to  the  recent  cost 
Increases,  the  present  order  provisions 
did  not  permit  metropolitan  area  hand¬ 
lers  to  recover  through  various  price 
allowances  the  full  cost  of  getting  milk 
from  the  farm  to  their  processing  plants 
for  Class  I  use.  Although  the  farm-to- 
first  plant  hauling  costs  were  higher,  ne¬ 
gotiable  hauling  deductions  have  been 
limited  to  10  cents.*  In  addition,  when 
the  present  Class  I  transportation  dif¬ 
ferentials  were  adopted,  the  total  cost  of 
hauling  milk  over  a  200-mile  distance 
was  about  34  cents  per  hundredweight.® 
Only  24  cents,  which  was  considered  to 
be  the  “variable”  cost  for  this  distance, 
was  reflected  in  the  transportation  differ¬ 
entials.  Also,  reloading  costs  at  supply 
plants  have  not  been  reflected  in  the 
price  structure  of  the  order  except  as 
they  might  be  offset  from  a  competitive 
standpoint  by  the  direct  delivery  differ¬ 
ential.  Thus,  the  problem  of  recovering 
procurement  costs  has  existed  for  some 
time.  The  recent  increases  in  hauling 
costs,  however,  have  greatly  aggravated 
this  problem  for  handlers. 

Tlit  average  farm-to-first  plant  haul¬ 
ing  cost  for  bulk  tank  milk  is  now  30 
cents  per  hundredweight.  The  maximum 
recovery  of  such  costs  for  milk  used  in 
Class  I  is  10  cents,  which  must  be  negoti¬ 
ated  with  the  producer  or  his  cooperative. 
Until  recently,  relatively  few  deductions 
were  being  authorized.  The  supply  plant 
transfer  costs  are  now  averaging  12  cents 


‘Official  notice  Is  taken  of  the  Assistant 
Secretary’s  decision  on  proposed  amendments 
to  the  New  York-New  Jersey  order  and  cer¬ 
tain  other  orders  that  was  issued  on  Octo¬ 
ber  5,  1970  (  35  FB  15927). 

‘Ofificial  notice  is  t€dcen  of  the  Assistant 
Secretary’s  decision  on  proposed  amendments 
to  the  New  York-New  Jersey  order  that  was 
issued  on  June  9,  1969  (24  FB  4836). 


per  hundredweight.  TTiese  costs  are  borne 
by  the  metropolitan  area  handler  who 
receives  such  milk.  The  only  offsetting 
factor  is  the  5-cent  direct  delivery  dif¬ 
ferential  apidlcable  to  nearby  direct-i^p 
milk.  The  average  cost  of  hauling  milk 
betwe^  plants  is  $5  cents  per  hundred¬ 
weight  for  a  200-mile  distance.  The  order 
establishes  a  difference  in  Cfiass  I  prices 
for  tills  distance  of  only  24  cents.  (These 
various  costs  wUl  be  described  in  greater 
detail  at  a  later  point  in  the  decision.) 

Metropolitan  area  handlers  must 
either  absorb  these  various  costs  not  re¬ 
coverable  from  producers  through  the 
order  or  pass  them  on  to  consumers.  To 
the  extent  that  competitive  conditions 
permit,  handlers  can  be  expected  to  re¬ 
sort  to  the  latter  procedure.  This  point, 
however,  leads  to  the  crux  of  the  entire 
issue. 

Because  of  differences  in  their  pro¬ 
curement  arrangements,  not  all  Order  2 
handlers  in  the  major  metropolitan  area 
experience  the  same  raw  milk  costs.  Such 
costs  are  substantially  less  for  those  han¬ 
dlers  using  nearby  direct-ship  milk  than 
for  those  using  supply  plant  milk.  The 
handlers  using  direct-ship  milk  thus  are 
in  a  favored  position  in  competing  for 
sales  outlets. 

On  the  basis  of  cost  data  presented  at 
the  hearing,  a  comparison  of  the  average 
cost  of  Class  I  milk  to  metropoUtan  area 
handlers  from  various  sources  may  be 
made.  For  this  purpose,  the  costs  are  ex¬ 
pressed  in  terms  of  the  Class  I  differen¬ 
tial  plus  other  costs,  rather  than  in  terms 
of  the  Class  I  price  (i.e.,  the  basic  formu¬ 
la  price  for  the  second  preceding  month 
plus  the  Class  I  differential)  plus  other 
costs.  The  exclusion  of  the  basic  formula 
price  does  not  affect  the  validity  of  the 
cost  comparisons  (for  either  intra¬ 
market  or  intermarket  purposes)  since 
this  cost  factor  is  the  same  for  all 
handlers. 

Table  1  sets  forth  an  example  of  the 
different  procurement  costs  Incurred  by 
certain  handlers.  The  average  differen¬ 
tial  cost  to  a  New  York  City  handler  for 
Class  I  bulk  tank  milk  obtained  directly 
from  farms  in  the  51-60  mile  zone  is 
$2.98  per  hundredweight.  This  consists  of 
the  present  Class  I  differential  of  $2.58 
that  is  applicable  at  the  township  pricing 
points  in  that  zone,  a  35 -cent  farm-to- 
plant  hauling  cost,  and  the  5-cent  direct 
delivery  differential  that  the  handler 
must  pay  to  the  producers.  By  compari¬ 
son,  the  average  differential  cost  for 
Class  I  milk  obtained  by  a  city  handler 
from  a  supply  plant  located  in  the  201- 
210  mile  zone  is  $3.37  per  himdred¬ 
weight.  The  cost  make-up  in  this  case  in¬ 
cludes  a  base  zone  Class  I  differential  of 
$2.40,  a  farm-to-first  plant  hauling  cost 
of  30  cents,  a  supply  plant  transfer  cost 
of  12  cents,  and  a  long-distance  hauling 
cost  of  55  cents.  In  either  situation,  the 
cost  of  such  milk  can  be  reduced  by  10 
cents  per  hundredweight  if  the  maxl- 
miun  hauling  deduction  is  authorized  by' 
producers. 


Tabu  1, — Example$  of  Procurement  Cost* 
Incurred  hp  New  York  City  Handlere 
for  Clau  I  Bulk  Tank  MUk  Obtained 
from  Selected  Source*  {excluding  basic 
formula  price) 

[In  dollars  per  hundredweight] 


Direct-ship 
from  61-60 
mile  tone 

Supply  plant 
in  201-210 
mile  tone 

Class  I  difierenttal  at  tone.. 

2.66 

2.40 

Farm-to-first  plant  hauling 
cost _ _ _ 

.38 

.30 

.12 

OTer-the-road  hauling  cost... 

.66 

Direct  delivery  diileiwUal. 

.06 

Total  cost _ 

2.96 

3.37 

Authorized  hauling  deduo- 

tion _ 

-.10 

-.10 

Net  cost _ 

2.88 

3.27 

Handlers  obtaining  milk  from  loca¬ 
tions  in  the  market  different  from  those 
shown  in  Table  1  are  experiencing 
slightly  different  procurement  costs. 
However,  the  examples  portrayed  in 
Table  1  are  representative  of  the  general 
cost  situation  being  faced  by  city  han¬ 
dlers. 

A  handler  ccmtended  in  his  exceptions 
to  the  recommended  decision  that  the 
hauling  costs  portrayed  in  Table  1  were 
not  representative  of  his  costs  that  were 
described  on  the  record.  He  claimed  that 
the  Acting  Administrator  thus  failed  to 
recommend  a  price  structure  for  the 
market  that  properly  reflected  his  pro¬ 
curement  costs. 

It  is  not  possible,  of  course,  to  gear  the 
order’s  pricing  provisions  to  each  han¬ 
dler’s  operating  situation.  Since  each 
handler  normally  would  experience  some¬ 
what  different  procurment  costs,  it  is 
necessary  that  the  order  provisions  be 
based  on  costs  that  are  reasonably  rep¬ 
resentative  of  the  market  in  general.  The 
cost  data  portrayed  in  Table  1  are  repre¬ 
sentative  of  the  costs  being  incurred  by 
Order  2  handlers. 

Although  this  difference  between  the 
cost  of  direct-ship  milk  and  supply  plant 
milk  supposedly  would  induce  handlers 
to  rely  more  on  direct-ship  milk,  this 
generally  has  not  been  the  case.  This 
may  be  attributed  to  the  fact  that  metro¬ 
politan  area  distributors  must  obtain 
substantial  quantities  of  milk  from  dis¬ 
tant  production  areas  since  nearby  milk 
supplies  are  inadequate.  It  is  not  feasible 
in  most  cases  to  move  milk  directly  from 
farms  in  the  distant  areas  to  metropoli¬ 
tan  area  plants  without  any  reloading. 
Generally,  the  trucks  that  must  be  used 
for  picking  up  bulk  tank  milk  at  the 
farms  are  too  small  for  economical  long¬ 
distance  hauling.  Also,  haulers  who  as¬ 
semble 'milk  from  farms  are  limited  in 
the  distance  they  can  move  the  milk 
since  their  trucks  must  be  available  each 
day  for  picking  up  milk  at  farms.  Since 
Order  2  handlers  currently  must  pay 
most  of  the  cost  of  assembling  and  trans¬ 
porting  milk,  it  must  be  presumed  that 
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the  handlers  have  been  using  the  most 
economical  tirocux^nent  arrangements. 

A  comparable  competitive  problem 
exists  for  Order  2  handlers  relative  to 
Order  4  handlers  in  the  Middle  Atlantic 
market.  A  number  of  Order  4  handlers 
in  the  Philadelphia  and  southern  New 
Jersey  area  distribute  Class  I  milk  in  the 
northern  New  Jersey  portion  of  the  Or¬ 
der  2  market  in  competition  with  Order 
2  metropolitan  area  handlers.  The  Order 
4  Class  I  differential,  which  applies  at 
the  plant  where  the  milk  is  first  re¬ 
ceived,  is  $2.78  at  Philadelphia.  Handlers 
in  the  Philadelphia  and  South  Jersey 
area  also  must  pay  producers  a  direct 
delivery  differential  of  6  cents.  Thus,  the 
differential  cost  of  Class  1  milk  vmder 
Order  4  for  these  handlers  is  $2.84  per 
hundredweicdit. 

From  the  data  in  Table  1,  it  may  be 
seen  that  the  Order  2  metropolitan  area 
handler  using  supply  plant  milk  is  in  a 
relatively  poor  competitive  posture  in 
terms  of  his  raw  milk  costs.  Assuming 
that  the  10-cent  negotiable  hauling  de¬ 
duction  is  being  made,  his  milk  cost  is 
averaging  43  cents  per  hundredweight 
greater  than  the  cost  of  milk  for  the  Or¬ 
der  4  handlers.  The  Order  2  handler 
using  direct-ship  milk  is  in  a  much  bet¬ 
ter  positicm  relative  to  Order  4  handlers, 
with  the  Order  2  cost  averaging  only  4 
cents  per  hundredweight  more.  However, 
it  should  be  noted  that  in  terms  of  the 
class  prices  applicable  at  the  two  cities, 
which  are  about  100  miles  apart,  the 
Class  I  price  at  New  York  City  is  14 
cents  lower  than  the  Class  I  price  at 
Philadelphia.  Thus,  the  4-cent  cost  dif¬ 
ference,  although  appearing  to  be  rea¬ 
sonably  satisfactory,  does  not  properly 
refiect  the  full  cost  difference  Uiat  has 
been  intended  imder  the  present  pricing 
provisions. 

Became  of  their  lower  raw  milk  costs, 
Order  4  handlers  are  in  a  position  to 
establish  lower  resale  prices  for  fluid 
milk  than  their  competitors  in  the  Order 
2  market,  particularly  those  metropoli¬ 
tan  area  handlers  using  supply  plant 
milk.  Thus,  as  in  the  intramarket  com¬ 
petitive  situation  described  earlier.  Or¬ 
der  2  handlers  using  supply  plant  milk 
are,  in  this  situation  also,  seriously  dis¬ 
advantaged  in  competing  for  fluid  milk 
sales.  As  noted  earlier,  about  80  percent 
of  the  Class  I  milk  used  by  Order  2 
metropolitan  area  handlers  is  received 
from  supply  plants. 

Although  the  record  provides  no  spe¬ 
cific  data  regarding  hauling  costs  in  the 
Order  4  market,  it  may  be  presumed  that 
the  Increased  costs  experienced  by  haul¬ 
ers  of  milk  in  the  Order  2  market  have 
been  experienced  in  the  Middle  Atlantic 
market  as  well.  The  inflationary  trend 
in  the  economy  that  is  associated  with 
such  Increases  has  been  a  national  phe¬ 
nomenon.  However,  handlers  in  the  two 
markets  have  been  affected  in  signifi¬ 
cantly  different  ways  by  these  cost  in¬ 
creases.  This  is  because  of  the  differences 
in  the  pricing  arrangements  and  pro¬ 
curement  methods  in  the  two  markets. 

In  ttie  Order  4  market,  producet  milk 
is  priced  at  the  k>cation  of  the  plant 
vdiere  the  milk  Is  first  received.  Since 


most  of  the  milk  is  moved  to  city  proc¬ 
essing  plants  directly  from  farms,  most 
producers  receive  the  city  price  for  their 
milk.  Under  this  pricing  arrangement, 
however,  the  cost  of  getting  the  milk  to 
the  city  is  borne  by  the  producers.  Any 
increases  in  hauling  costs  likewise  are 
absorbed  by  producers.  Handlers’  pro¬ 
curement  costs  are  not  affected  by  the 
hauling  costs. 

In  the  Order  2  market,  the  curvent 
pricing  arrangement  and  the  exteiuuve 
reliance  on  supply  plants  have  caused  the 
burden  of  increased  hauling  costs  to  fall 
larg^  on  handlers.  The  higher  hatiling 
costs  have  been  reflected  not  in  lower  re- 
ttums  at  the  farm  level,  as  in  the  case  of 
the  Order  4  market,  but  in  higher  costs 
for  milk  at  the  distribution  center.  As  a 
result.  Order  2  handlers  in  the  metropoli¬ 
tan  area  are  not  able  to  compete  on  a 
comparable  cost  basis  with  handlers  in 
the  nearby  Middle  Atlantic  market  for 
Class  I  sales. 

As  already  noted,  there  is  substantial 
competition  between  Order  2  and  Order 
4  handlers  for  Class  I  sales  in  the  North 
Jersey  portion  of  the  Order  2  market. 
This  is  a  relatively  heavily  populated 
area  located  between  New  York  City  and 
Philadelphia.  Total  consumption  of  fluid 
milk  pri^ucts  in  this  area  in  1975  was 
estimated  to  be  nearly  1.4  billion  pounds, 
which  was  equivalent  to  29  percent  of 
the  Order  2  Class  I  milk  that  year. 

Data  presented  at  the  hearing  indi¬ 
cate  that  handlers  under  other  orders 
have  substantially  increased  their  Class 
I  dispositions  in  North  Jersey  over  the 
past  several  years.  In  1969,  such  sales 
amounted  to  194  million  pounds.  A  pre¬ 
liminary  estimate  of  such  sales  in  1975 
was  349  million  pounds,  an  increase  of 
79  percent.  In  1975,  such  dispositions  of 
fluid  milk  products  by  other  order  han¬ 
dlers  comprised  25  percent  of  the  esti¬ 
mated  fluid  milk  consumption  in  North 
Jersey.  This  was  up  from  13  percent  in 
1969.  It  should  be  noted  that  total  con¬ 
sumption  in  this  area  declined  by  7.5 
percent  during  this  1969-1975  period.  Al¬ 
though  the  record  does  not  indicate  how 
many  other  orders  were  involved  in  these 
Intermarket  sales,  data  for  1973, 1974  and 
1975  indicate  that  most  of  the  other  order 
sales  were  by  Order  4  handlers.  Because 
North  Jersey  adjoins  the  Middle  Atlantic 
maiketing  area,  it  is  reasonable  to  pre- 
siune  that  most  of  the  other  order  sales 
in  this  area  in  earlier  years  also  were  by 
such  handlers. 

This  major  shift  of  Class  I  sales  in 
North  Jersey  from  Order  2  handlers  to 
Order  4  handlers  cannot  be  attributed 
entirely  to  the  rather  significant  advan¬ 
tage  that  Order  4  handlers  have  on  their 
raw  milk  costs.  Nevertheless,  it  is  rea¬ 
sonable  to  conclude  that  this  was  a  major 
contributing  factor  in  the  changing  sales 
pattern  for  this  area. 

Althouedi  the  increased  hauling  costs 
have  been  absorbed  by  handlers  rather 
than  producers.  Order  2  producers  never¬ 
theless  are  having  their  returns  reduced 
as  a  result  of  the  shift  in  Class  I  sales  in 
North  Jmey  to  Order  4  handlers.  Ihls  is 
because  the  lost  sales  mean  less  milk 
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being  used  in  Class  I,  which  in  turn  re¬ 
sults  in  lower  blend  prices. 

The  dlscusskm  <m  the  need  for  order 
changes  has  been  limited  thus  far  to  the 
impact  of  Increased  hauling  costs  on  the 
cost  of  Class  I  milk.  Because  of  the  or¬ 
der’s  pricing  system,  the  competitive  po- 
sitkm  of  those  handlers  processing  Class 
n  milk  also  is  affected  by  the  higher 
transportation  costs.  Although  much  less 
attrition  was  focused  on  this  issue  at  the 
hearing,  handles  of  Class  n  milk  are 
always  very  much  concerned  that  their 
cost  of  raw  milk  be  comparable  with  that 
of  c<Hnpeting  processors.  This  is  partic¬ 
ularly  important  for  processors  of  butter, 
nonfat  dry  milk  and  hard  cheese.  Such 
products  are  sold  in  a  national  maiket 
and  the  prices  of  these  products  are  fair¬ 
ly  uniform  across  the  country.  Ihus, 
processors  have  little  opportvuuty  to  pass 
on  to  the  buyers  of  these  products  any 
prociirement  costs  not  generally  experi¬ 
enced  by  all  Class  H  processors. 

Since  most  of  the  Class  U  milk  is  proc¬ 
essed  at  coimtry  plants,  the  basic  con¬ 
cern  of  handlers  is  the  cost  of  moving 
Class  n  milk  from  the  farms  to  these 
plants.  Such  cost  is  now  averaging  30 
cents  per  hundredweight.  The  order  per¬ 
mits  a  maximum  recovery  from  pro¬ 
ducers  of  20  cents.  As  Indicated,  han¬ 
dlers  may  negotiate  hauling  deductions 
of  up  to  10  cents  per  himdredweight  on 
all  bulk  tank  milk.  In  addition,  handlers 
receive  a  10-cent  transportation  credit 
from  the  pool  (xi  all  receipts  of  bulk  tank 
milk  used  in  Class  H.  Based  on  average 
costs.  Class  n  processors  thus  must  ab¬ 
sorb  at  least  10  cents  of  the  farm-to- 
plant  hauling  costs. 

In  conclusion,  the  record  amply  dem¬ 
onstrates  that  the  pricing  provisions  of 
the  OTder  are  not  in  harmony  with  the 
cmrent  market  situation.  Such  provi¬ 
sions  do  not  reflect  the  differences  in 
value  that  milk  cmrently  has  to  handlers 
at  various  locations  and  under  various 
handling  arrangements.  The  value  that 
the  order  attaches  to  milk  affects,  of 
course,  the  degree  to  which  Order  2  han¬ 
dlers  are  able  to  compete  effectively  with 
each  other  and  with  handlers  regulated 
under  other  orders.  Thus,  revision  of  the 
Order  2  pricing  provisions  is  essential 
if  orderly  and  stable  marketing  condi¬ 
tions  for  handlers  and  producers  in  the 
New  York-New  Jersey  market  are  to 
exist. 

A  cooperative  association  urged  in  its 
brief  that  a  decision  on  the  proposals 
under  consideration  be  delayed  to  per¬ 
mit  further  study  of  the  existing  market¬ 
ing  problems.  ITie  cooperative’s  position 
was  that  the  only  griaranteed  result  of 
the  proposals  would  be  a  reduction  in 
the  prices  that  producers  receive  for  their 
milk.  ’This  would  be  adverse  to  produc¬ 
ers,  it  was  claimed,  in  view  of  spiraling 
milk  production  costs. 

A  similar  delay  was  requested  in  its 
brief  by  a  Coimty  Board  of  Agriculture, 
which  expressed  opposition  to  the  pro¬ 
posals  “imtil  such  time  that  further  study 
and  better  protx)6ats  (may)  be  made  so 
that  the  fanners’  Mend  price  Is  not  low¬ 
ered  to  stribsidize  Uie  cost  of  miBc  han¬ 
dling”  by  cooperatives.  It  was  also 
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claimed  that  the  hearing  was  called 
without  farmers  having  adequate  time 
to  determine  the  effect  of  the  proposals. 

A  decision  In  this  proceeding  should 
not  be  delayed  pending  further  study  of 
the  Issues  and  ^e  development  of  other 
proposals.  The  record  indicates  that 
there  are  significant  marketing  lu-oblems 
that  require  amendments  to  the  order. 
The  record  provides  an  adequate  basis 
for  the  proposed  amendments  adopted 
herein  and  any  further  delay  In  their 
Implementation  woulc  not  carry  out  the 
pnirposes  of  the  Act. 

c.  Order  modifications.  As  outlined 
earlier,  hearing  witnesses  supported  two 
basic  approaches  to  resolving  the  com¬ 
petitive  problems  of  Ch:d«r  2  handlers. 
One  is  the  continuation  of  farm  point 
pricing  plus  a  niunber  of  changes  in  the 
order’s  transportation  allowances.  The 
other  approach  is  the  replacement  of 
farm  point  pricing  with  plant  pricing 
and  a  revision  of  the  transportation 
differentials. 

Farm  point  pricing  has  been  used  as 
the  basis  for  pricing  milk  in  the  New 
York-New  Jersey  market  since  1961.  In 
the  absence  of  a  compelling  need  for  the 
use  of  plant  pricing,  it  appears  reason¬ 
able  .to  recognize  the  bn^  support  by 
producers  for  farm  point  pricing.  As 
noted,  support  for  plant  prici^  was  lim¬ 
ited  to  several  proprietary'  handlers. 
Therefore,  it  is  concluded  t^t  milk  re¬ 
ceived  from  producers  should  continue 
to  be  priced  imder  the  order  at  the  town¬ 
ship  location  of  their  farms. 

The  continued  use  of  farm  point  pric¬ 
ing  must  be  accompanied,  however,  with 
major  changes  in  the  order’s  pricing  pro¬ 
visions  if  the  present  disparity  in  pro¬ 
curement  costs  for  various  metropolitan 
area  handlers  is  to  be  minimized.  In  the 
Order  2  market,  the  recent  increases  in 
assembly  and  transportation  costs  have 
not  been  passed  back  to  producers  as 
in  the  Middle  Atlantic  market  where 
milk  is  priced  at  the  plant  of  first  re¬ 
ceipt.  Thus,  relative  to  the  milk  received 
by  Order  4  handlers,  the  milk  of  Order 
2  producers  is  over-priced  in  terms  of 
its  value  to  Order  2  handlers  in  the  mar¬ 
ket’s  major  metropolitan  area.  Also, 
within  the  Order  2  market,  procurement 
costs  for  supply  plant  milk  have  in¬ 
creased  much  more  than  for  milk  re¬ 
ceived  directly  from  farms.  Such  in¬ 
creases  have  been  borne  by  the  metro¬ 
politan  area  handlers. 

Thus,  relative  to  the  direct-ship  milk, 
supply  plant  milk  is  over-priced  in  terms 
of  its  value  to  Order  2  metropolitan  area 
handlers.  Accordingly,  in  recognition  of 
both  situations,  the  price  of  milk 
throughout  the  Order  2  milkshed  should 
be  reduced  to  reflect  the  decline  in  the 
value  of  such  milk  to  handlers  in  the 
metropolitan  area.  The  order  changes 
considered  necessary  to  implement  this 
concept  are  discussed  under  the  following 
subheadings. 

Pool  transportation  credit  and  tank 
truck  service  charge.  The  current  10- 
cent  per  himdredweight  pool  transpor¬ 
tation  credit  to  handlers  of  Class  n  bulk 
tank  milk  should  be  replaced  with  a  15- 
cent  pool  credit  on  all  farm  bulk  tank 


milk  received  by  handlers.  In  addition, 
handlers  should  be  permitted  to  nego¬ 
tiate  with  producers  or  their  coopera¬ 
tives  a  tank  truck  charge  of  up  to  15 
cents  per  hundredweight,  rather  than 
10  cents  as  at  present,  with  respect  to 
any  farm-to-first  plant  hauling  costs  not 
recovered  through  the  pool  transporta¬ 
tion  credit. 

Under  farm  point  pricing,  handlers 
must  have  an  opportunity  to  recover  the 
farm-to-first  plant  hauling  costs  for  bulk 
tank  mUk  if  they  are  to  be  competitive 
with  handlers  in  other  markets  on  their 
sales  of  Class  I  and  Class  n  products. 
Presently,  the  recovery  of  such  costs  is 
limited  to  the  10-cent  negotiable  haul¬ 
ing  deduction,  plus  or  minus  whatever 
differ^ce  there  is  between  the  class 
prices  applicable  at  the  farm  (township) 
pricing  point  and  the  plant.  In  the  case 
of  Class  n  milk,  handlers  recover  an  ad¬ 
ditional  10  cents  per  himdredweight 
through  a  pool  cre^t.  Although  these 
provisions  were  intended  to  provide  han¬ 
dlers  with  sufficient  flexibility  in  pricing 
to  recover  farm-to-first  plant  assembly 
and  hauling  costs,  the  record  indicates 
that  under  current  conditions  handlers 
are  not  able  to  do  so. 

One  of  the  proponent  cooperatives 
presented  data  showing  the  average  costs 
incurred  by  the  cooperative  in  hauling 
bulk  milk  from  members’  farms  to  dif¬ 
ferent  types  of  plants  during  the  12- 
month  period  of  November  1974  through 
October  1975.  Since  the  major  portion 
of  this  milk  was  hauled  by  contract 
haulers,  the  data  reflect  actual  hauling 
charges  paid  by  the  cooi>erative  to 
haulers.  About  2.5  billion  pounds  of  milk 
were  hauled,  which  represented  27  per¬ 
cent  of  the  total  producer  milk  on  the 
market  during  that  period. 

For  the  12-month  period,  the  coopera¬ 
tive’s  average  cost  for  picking  up  farm 
bulk  tank  milk  and  delivering  it  to  7 
country  reload  stations  was  26  cents  per 
hundredweight.  The  average  cost  for  de¬ 
liveries  to  the  cooperative’s  5  manufac¬ 
turing  plants  was  29  cents.  The  average 
hauling  cost  for  milk  moved  directly 
from  farms  to  18  distributing  plmits 
of  other  handlers  was  33  cents,  while  the 
cost  for  similar  deliveries  to  20  manu¬ 
facturing  plants  of  other  handlers  aver¬ 
aged  28  cents.  The  12-month  weighted 
average  cost  of  hauling  milk  to  all  such 
plants  was  29  cents.  For  the  last  four 
months  of  this  12-month  period,  the 
average  monthly  costs  ranged  from  29 
to  31  cents  per  hundredweight. 

Several  proprietary  handlers  also  pre¬ 
sented  data  on  farm-to-plant  hauling 
costs.  Such  costs  ranged  from  22  cents 
to  70  cents  per  hundredweight,  with  most 
falling  between  25  cents  and  32  cents. 
These  data  reflect  similar  ranges  of  haul¬ 
ing  costs  for  both  handlers  and  the  pro¬ 
ponent  cooperative. 

It  is  readily  apparent  that  under  the 
present  order  provisions  handlers  are  not 
able  to  recover  all  of  th^  farm-to-first 
plant  hauling  costs.  Although  such  costs 
vary  among  handlers,  it  is  reasonable  to 
conclude  that  such  costs  average,  as  pro¬ 
ponents  contend,  about  30  cents  per 
hundredweight.  As  indicated,  the  recov¬ 


ery  of  hauling  costs  is  limited  under  the 
order  essentially  to  10  cents  on  Class  I 
milk  and  20  cents  on  Class  n  milk.  Rela¬ 
tively  limited  amounts  may  be  recovered 
through  the  transportation  differentials 
if  the  milk  is  moved  from  farms  in  one 
price  zone  to  plants  in  a  higher  price 
zone. 

The  order  provisions  should  reflect  the 
costs  that  handlers  incur  in  assembling 
milk  from  farms  and  transporting  it  to 
the  plant  of  first  receipt.  Accordingly,  the 
cooperatives’  proposed  15-cent  poiri  credit 
on  all  receipts  of  farm  bulk  tank  milk 
should  be  adopted.  As  noted,  a  pool  credit 
is  now  applicable  to  bulk  tank  milk  used 
In  Class  n.  The  application  of  this  pro¬ 
cedure  to  all  bulk  tank  milk  would  mere¬ 
ly  extend  a  method  for  recovering  haul¬ 
ing  costs  that  appears  to  be  operating 
satisfactorily  in  this  market.  This  re¬ 
vised  procedure  will  tend  to  place  han¬ 
dlers  in  a  more  comparable  competitive 
position  relative  to  both  their  intramar¬ 
ket  and  intermarket  sales. 

The  record  does  not  indicate  that  a 
pool  credit  of  15  cents  per  hundredweight 
will  result  in  handlers  being  over-com¬ 
pensated  for  hauling  costs  that  they  in¬ 
cur.  Minimum  farm-to-first  plant  haul¬ 
ing  costs  were  described  as  being  at  least 
this  amount.  The  hauiing  cost  data  re¬ 
ferred  to  earlier  indicate  that  charges 
to  the  cooperative  by  contract  haulers  in 
October  1975,  a  month  for  which  detailed 
data  were  presented,  were  not  less  than 
17  cents  per  hundredweight.  There  may 
be  an  occasion,  of  course,  where  a  han¬ 
dler,  in  order  to  hold  his  milk  supply, 
may  not  wish  to  pass  his  hauling  costs 
back  to  his  producers.  Although  the  pool 
credit  would  still  apply,  there  would  be 
nothing  to  preclude  a  handler  from  mak¬ 
ing  off -setting  over -order  payments  to  his 
producers. 

As  envisioned  by  the  proponent  pro¬ 
ducer  groups,  the  transportation  credit 
on  bulk  tank  milk  would  be  applied  in 
such  a  way  that  it  would  result  in  a  lower 
blend  price  not  only  for  bulk  tank  ship¬ 
pers  but  for  can  shippers  as  well.  Al¬ 
though  the  present  pool  credit  on  Class  II 
bulk  tank  milk  is  applied  in  this  manner, 
this  procedure  should  not  be  used  under 
the  pricing  changes  adopted  herein.  Can 
shippers,  whose  milk  is  priced  at  the  plant 
to  which  it  is  delivered,  normally  pay  the 
farm-to-plant  hauling  costs  themselves. 
When  their  blend  price  is  reduced  be¬ 
cause  of  the  pool  trainsportation  credit, 
they  in  effect  are  also  paying  a  portion 
of  the  farm-to-plant  hauling  costs  on 
bulk  tank  milk  as  well.  Since  only  about 
3  percent  of  the  Order  2  producer  milk  is 
now  shipped  in  cans,  about  14.5  cents  of 
the  15-cent  transportation  credit  would, 
under  the  cooperatives’  proposal,  be 
passed  back  to  bulk  tank  shippers 
through  the  lower  blend  price.  Never¬ 
theless,  the  can  shippers  would  exjjeri- 
ence  the  same  14.5-cent  blend  price  re¬ 
duction.  Although  the  record  reflects  a 
view  that  can  shippers  should  subsidize 
the  cost  of  getting  bulk  tank  milk  from 
farms  to  plants,  the  record  does  not  pro¬ 
vide  a  reasonable  basis  for  this  position. 

In  responding  to  the  recommended 
decision,  several  handlers  filed  excep¬ 
tions  relative  to  the  use  of  a  pool  credit. 
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One  handler  requested  that  Instead  of 
using  the  pool  credit  there  be  a  15-cent 
reduction  In  the  Class  I  and  Class  n 
prices.  With  respect  to  the  Class  I  price, 
such  reduction  would  be  in  addition  to 
the  15-cent  reduction  recommended  in 
the  initial  decision.  The  handler  claimed 
that  this  would  simplify  the  accoimting 
procedures  for  handlers  and  the  market 
administrator  and  yet  accomplish  the 
same  thing  as  the  pool  credit. 

The  request  is  denied.  The  15-cent  pool 
credit  is  intended  to  apply  only  to  the 
handling  of  farm  bulk  tank  milk.  The 
requested  reduction  in  class  prices  would 
also  affect  milk  delivered  to  plants  in 
cans.  Handlers  do  not  pay  the  farm-to- 
plant  hauling  costs  on  can  milk  and  thus 
have  no  reason  to  recover  any  hauling 
costs  on  such  milk  through  a  reduction 
in  the  class  prices. 

Other  hangers  contended  in  their  ex¬ 
ceptions  that  although  they  do  not  in¬ 
cur  farm-to-first  plant  hauling  costs  on 
can  milk  they  do  experience  additional 
costs  in  receiving  such  milk  at  their 
plants  that  are  not  Incurred  on  bulk 
tank  milk.  They  argued  that  handlers 
receiving  can  milk  should  have  an  oppor- 
timity  to  offset  such  higher  costs  through 
a  15-cent  pool  credit  comparable  to  the 
pool  credit  adopted  herein  for  bulk  tank 
milk.  It  was  their  position  that  without 
such  relief  handlers  will  not  be  inclined 
to  continue  receiving  can  milk  and  can 
shippers  will  no  longer  have  a  market 
for  their  milk. 

A  15-cent  pool  credit  on  can  milk 
should  not  be  adopted.  This  matter  was 
not  explored  at  the  hearing  and  the  rec¬ 
ord  provides  no  basis  for  determining 
whether  the  exceptors’  contentions  have 
merit  or  whether  the  amount  of  the  sug¬ 
gested  credit  is  commensurate  with  the 
additional  receiving  costs. 

An  additional  point  in  the  exceptions 
was  that  most  of  the  can  milk  in  the 
Order  2  market  is  received  at  plants  lo¬ 
cated  in  those  pricing  zones  where  plus 
transportation  differentials  apply.  It  was 
claimed  that  with  the  adopted  increase 
In  such  differentials  handlers  would  be 
required  to  pay  a  higher  Class  I  price 
thw  now  for  can  milk  without  any  com¬ 
pensating  benefit. 

Under  the  order  changes  adopted  here¬ 
in,  the  Class  I  price  at  all  locations  would 
be  less,  not  more,  than  under  the  present 
pricing  provisions.  For  those  zones  where 
plus  transportation  differentials  apply, 
the  price  reductions  would  range  from  3 
to  14.4  cents  per  hundredweight.  This  Is 
because  the  base  zone  Class  I  price  to 
which  the  plus  transportation  differen¬ 
tials  are  added  would  be  15  cents  lower 
than  presently. 

Most  handlers  will  incur  farm-to-first 
plant  hauling  costs  in  excess  of  the  15 
cents  that  they  would  recover  through 
the  transportation  credit  on  bulk  tank 
milk.  As  indicated,  the  average  cost  is  30 
cents  per  himdredwelght.  Handlers  need 
to  have  the  op^rtunlty  to  recover  at 
least  some  of  these  additional  costs  If 
the  milk  Is  to  be  competitive  In  the  mar¬ 
ketplace.  Thus,  they  should  be  permitted 
to  negotiate  with  a  producer  or  his  co¬ 
operative  a  tank  truck  service  charge  of 


up  to  15  cents  per  hundredweight  with 
respect  to  any  farm-to-plant  hauling 
costs  not  recovered  through  the  15-cent 
pool  credit. 

Numerous  factors  affect  the  cost  of 
farm-to-plant  hauling.  These  include 
the  distance  involved,  terrain,  types  and 
condition  of  roads,  weight  limits  on 
roads  and  bridges,  volume  of  milk  picked 
up  at  each  farm,  and  size  of  tank  truck 
used  (often  a  function  of  the  other  fac¬ 
tors)  ,  Thus,  it  is  in  the  interest  of  both 
handlers  and  producers  that  the  order 
provide  some  flexibility  in  pricing  ar¬ 
rangements  so  that  the  varying  condi¬ 
tions  that  affect  the  cost  of  collecting  and 
hauling  milk  from  farms  to  plants  may 
be  reflected  in  the  prices  paid  to  pro¬ 
ducers.  Because  of  the  relatively  higher 
assembly  costs  involved,  small  produc¬ 
ers,  or  those  in  somewhat  isolated  loca¬ 
tions,  for  example,  may  find  it  necessary 
to  authorize  hauling  deductions  in  order 
to  be  assured  of  continued  tank  truck 
service.  Others  may  find  handlers  will¬ 
ing  to  absorb  some  of  the  farm-to-plant 
hauling  in  order  to  maintain  conven¬ 
iently  located  sources  of  supply.  Such 
flexibility  Is  provided  in  the  present  or¬ 
der  provisions  and  should  be  continued. 

The  negotiable  hauling  deduction 
should  be  limited  to  15  cents  per  hun¬ 
dredweight  rather  than  25  cents  as  pro¬ 
posed  by  cooperatives.  In  some  cases,  of 
course,  farm-to-plant  hauling  costs  will 
exceed  the  30  cents  that  handlers  would 
be  permitted  to  recover  through  the  pool 
credit  and  negotiable  hauling  deduction. 
However,  the  imposed  limit  recognizes 
that  handlers  can  recover  part  of  the 
hauling  cost  through  the  difference  in 
zone  prices  when  milk  is  procured  from 
locations  more  distant  from  the  city 
than  their  plant.  Also,  the  limit  will  tend 
to  encourage  handlers  to  move  milk  as 
efficiently  as  possible. 

Several  handlers  urged  in  their  excep¬ 
tions  that  the  limit  on  the  negotiable  de¬ 
duction  be  set  at  25  cents.  They  con¬ 
tended  that  hauling  costs  are  ccmtinuing 
to  increase  and  that  the  recommended 
hauling  allowances,  which  were  based  on 
hauling  costs  experienced  in  1974  and 
1975,  are  already  out  of  date.  The  han¬ 
dlers  claimed  that  since  such  allowances 
could  not  be  increased  without  another 
hearing  it  is  desirable  that  the  higher 
25 -cent  limit  proposed  at  the  hearing  be 
adopted  at  this  time. 

Any  limit  in  excess  of  the  15-cent  limit 
ad(H>ted  herein  should  be  based  on  the 
cost  experience  develc^ied  at  another 
hearing.  Only  in  this  way  can  there  be 
any  reasonable  assessment  of  how  much 
hauling  costs  have,  in  fact,  changed  since 
the  time  period  for  which  cost  data  in 
this  record  were  developed.  Based  on  the 
record  of  this  proceeding,  the  15-cent 
limit  is  appropriate. 

A  brief  from  certain  handlers  re¬ 
quested  the  elimination  of  the  order  pro¬ 
vision  that  allows  a  cooperative  to  au¬ 
thorize  hauling  deductions  on  behalf  of 
its  members.  The  handlers  contended 
that  the  Intent  of  the  hearing  proposals 
is  to  provide  more  comparable  procure- 
moit  costs  among  ctxnpeting  handlers, 
which  would  be  achieved  in  part  by  per¬ 


mitting  handlers  to  negotiate  with  pro¬ 
ducers  to  recover  a  portion  of  the  hauling 
cost.  The  handlers  indicated  that  this 
goal  would  not  necessarily  be  achieved  if 
cooperatives  can  act  on  behalf  of  their 
members  and  thus,  as  an  organization, 
preclude  the  recovery  of  hauling  costs  by 
handlers  that  producers  acting  individ¬ 
ually  might  be  willing  to  authorize. 

This  request,  although  related  to  the 
issues  under  consideration,  goes  some¬ 
what  beyond  the  scope  of  the  evidence 
presented  on  the  basic  issues.  Any  order 
change  of  this  nature  should  be  based  on 
testimony  directly  related  to  this  point. 
Accordingly,  the  request  is  denied. 

Transportation  differentials  and  Class 
I  price  differential.  The  transportation 
differential  rate  of  1.2  cents  per  hundred¬ 
weight  for  each  10  miles  that  is  now 
used  to  adjust  the  Class  I  and  uniform 
prices  for  location  should  be  increased 
to  1.5  cents  for  each  10-mile  zone  more 
distant  than  the  201-210  mile  zone  and 
to  1.8  cents  for  each  10-mile  zone  less 
distant  than  the  201-210  mile  zone.  Also, 
the  preset  Class  I  differential  of  $2.40 
that  is  applicable  at  the  201-210  mile 
zone  should  be  reduced  to  $2.25. 

The  combination  of  the  pool  trans¬ 
portation  credit  and  tank  tnick  service 
charge  adopted  herein  in  itself  will  not 
place  metr(H>olitan  area  handlers  in  a 
comparable  position  with  Order  4  han¬ 
dlers  relative  to  their  cost  of  Class  I  milk. 
As  Indicated,  most  of  the  milk  in  the 
Middle  Atlantic  market  moves  directly 
from  farms  to  the  city  distributing 
plants,  with  producers  paying  the  haul¬ 
ing  costs.  In  the  Order  2  market,  about 
80  percent  of  the  milk  received  by  the 
metropolitan  area  handlers  for  fluid  use 
moves  through  supply  plants.  The  costs 
of  transferring  this  milk  at  supply  plants 
and  hauling  it  to  the  metrc^olitan  area 
are  borne  by  the  distributors.  Thus,  com¬ 
parable  procurement  costs  for  Order  2 
and  Order  4  handlers  are  possible  only  if 
the  differences  between  Uie  Class  I  prices 
at  supply  plants  and  at  the  distributing 
plants  reflect  the  full  cost  of  obtaining 
supply  plant  milk.  Presently,  such  price 
differences  under  the  order  fall  consid¬ 
erably  short  of  this. 

The  proponent  cooperative  that  pre¬ 
sented  data  on  farm-to-plant  hauling 
costs  also  submitted  data  regarding  its 
cost  experience  for  7  country  reload 
stations  which  it  operated.  During  the 
12-month  period  of  November  1974 
through  October  1975,  over  597  million 
poimds  of  farm  bulk  tank  milk  were 
received  at  these  stations  and  reloaded 
onto  over-the-road  tankers  for  shipment 
to  other  plants.  No  milk  was  received 
in  cans,  nor  was  there  any  milk  proc¬ 
essing  at  such  facilities.  The  average  op¬ 
erating  costs  at  the  individual  plants 
ranged  from  8.5  cents  (84.6  million 
poimds  of  receipts)  to  21  cents  (60.3  mil¬ 
lion  pounds)  for  this  period.  For  all 
plants,  the  weighted  average  cost  was  12 
cents  per  hundredweight.  Thus,  on  this 
basis,  it  is  presumed  that  metropolitan 
area  handlers  must  pay  an  average  of 
12  cents  per  hundredweight  (nq  suM>ly 
plant  milk  to  cover  the  cost  of  operate 
the  transfer  facilities. 
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Tlie  same  cooperative  also  presented 
data  regarding  long-distance  hauling 
rates  that  were  i^plicable  to  interplant 
movements  of  milk.  The  hauling  rates 
were  those  being  charged  by  a  major 
commercial  hauler  for  transporting  milk 
from  14  coimtry  plants  to  distributing 
plants  in  Queens,  Nassau,  Suffolk  and 
Westchester  Coimties  in  New  Yoilt  State. 
The  country  plant  locations  varied  from 
the  151-160  mile  zone  to  the  391-400 
mile  zone.  The  rates  were  applicable  to 
minimum  loads  of  49,000  pounds  of  milk. 
The  cooperative’s  witness  indicated  that 
from  time  to  time  the  cooperative  had 
used  the  hauler’s  services  for  moving 
milk  to  the  metropolitan  area  from  these 
various  country  locations.  Also,  the  wit¬ 
ness  indicated  that  the  cooperative  ap¬ 
plied  the  same  rates  to  milk  which  it 
moved  in  its  own  trucks. 

An  analysis  of  the  hauling  data  indi¬ 
cates  that  “fixed”  costs  associated  with 
long-distance  shipments  are  19  cents  per 
hundredweight.  The  rates  reflect  a 
“variable”  cost  of  1.8  cents  per  himdred- 
weight  per  10  miles,  or  36  cents  for  200 
miles,  fflius,  the  total  transportaticm  cost 
for  200-mile  shipments  from  the  201- 
210  mile  zone  to  distributing  plants  in 
the  major  metropolitan  area,  for  ex¬ 
ample,  would  be  55  cents  per  himdred- 
weight  (19  cents  plus  36  cents) . 

A  spokesman  for  several  cooperative 
associations  maintained  at  the  hearing 
and  in  their  brief  that  no  change  should 
be  made  in  the  transportation  differen¬ 
tial  rate  on  the  basis  of  data  presented 
in  this  proceeding.  The  witness  claimed 
that  the  hauling  rates  submitted  as  evi¬ 
dence  were  not  representative  of  actual 
rates  paid  by  most  handlers  in  this  mar¬ 
ket.  However,  the  witness  did  not  provide 
any  detailed  hauling  cost  data  to  sub¬ 
stantiate  his  position.  Several  handler 
witnesses  testified  that  the  hauling  cost 
data  appeared  to  be  reasonable.  Since 
these  were  the  only  comprehensive  haul¬ 
ing  cost  data  presented  at  the  hearing, 
they  must  be  viewed  as  the  best  evidence 
available  in  considering  whether  a 
change  in  the  transportation  differen¬ 
tials  is  needed. 

In  view  of  the  variable  cost  reflected 
in  the  hauling  rates  being  charged  for 
long-distance  milk  shipments,  the  pres¬ 
ent  1.2-cent  transportation  differential 
rate  should  be  increased.  For  those 
zones  less  distant  from  the  city  than  the 
201-210  mile  base  zcoie,  the  rate  should 
be  increased  to  1.8  cents,  which  is  tiie 
full  variable  cost.  For  the  more  distant 
zones,  the  rate  should  be  limited  to  1.5 
cents,  which  is  the  rate  ccnnmonly  used 
under  other  Federal  orders. 

Historically,  the  Upper  Midwest  has 
been  the  major  source  of  alternative  milk 
supplies  for  many  of  the  markets 
throughout  the  United  States.  To  reflect 
the  variable  cost  of  moving  such  milk 
to  distant  markets,  the  Class  I  prices  for 
the  various  markets  gradually  increase 
the  more  distmit  the  markets  are  frran 
the  Upper  Midwest.  Also,  within  each 
market  the  CHass  I  prices  is  customarily 
adjusted  to  reflect  the  variable  cost  of 
having  milk  from  distant  points  in  the 
mllkshed  to  the  market  center.  Ihe  gra¬ 
dation  of  prices,  both  on  an  intermar- 


kei  basds  and  an  intramarket  basis,  re¬ 
flects  to  a  large  degree  a  transportatlmi 
rate  of  1.5  cents  per  hundredweight  per 
10  mUes.  The  widespread  use  of  this 
rate  has  been  prompted  by  the  general 
need  from  an  orderly  marketing  stand¬ 
point  to  maintain  a  coordinated  Cflass  I 
price  structure  throughout  the  country. 
The  adc^>ti(xi  of  the  1.5-cent  rate  for  at 
least  the  outer  portion  of  the  milkshed 
will  tend  to  provide  further  coordina¬ 
tion  of  (Hass  I  prices  under  milk  orders. 

With  respect  to  the  inner  zones  of  the 
Order  2  market,  however,  a  1.8 -cent 
transportation  rate  should  be  established 
in  recognition  of  the  pricing  problems 
that  are  peculiar  to  tins  market  and 
which  are  of  particular  concern  in  this 
proceeding.  As  indicated,  the  basic 
thrust  of  the  proposals  under  consider¬ 
ation  is  the  establishment  of  a  Class  I 
price  structure  imder  the  order  that  will 
permit  milk  distributors  in  the  major 
metropolitan  area  of  the  market  to  be 
competitive  with  distributors  in  the 
nearby  Middle  Atlantic  market.  Much  of 
the  inilk  obtained  by  these  Order  2 
handlers  originates  in  those  production 
areas  between  New  York  City  and  the 
201-210  mile  zone,  the  base  price  zone 
for  the  market.  For  this  milk  to  be  com¬ 
petitive  with  Order  4  milk,  the  cost  of 
transporting  such  milk  to  the  market 
outlets  must  be  adequately  reflected  in 
the  Order  2  price  structure.  As  noted,  the 
variable  cost  for  hauling  milk  in  this 
market  is  1.8  cents  per  10  miles.  Reflec¬ 
tion  of  this  full  amount  in  the  order’s 
transportation  differentials  for  the  irmer 
pricing  zones  is  needed  in  conjunctiMi 
with  other  changes  in  the  order’s  pric¬ 
ing  provisions  to  overcome  the  severe 
comptetitive  problems  being  experienced 
by  certain  Order  2  handlers. 

Because  of  the  geographic  location  of 
the  area  in  which  the  1.8-cent  transpor¬ 
tation  differential  rate  would  apply,  the 
use  of  this  rate,  versus  the  1.5-cent  rate, 
should  not  result  in  problems  of  price 
allgnm^it  between  markets,  as  might  be 
the  case  if  this  rate  were  adopted  for 
other  markets.  Only  two  markets  are 
adjacent  to  the  inner  zones  of  the  Order 
2  market — ^Middle  Atlantic  and  New 
England.  As  indicated,  the  1.8-cent  rate 
is  being  adopted  to  provide  a  better 
alignment  of  Class  I  prices  between  the 
Middle  Atlantic  and  New  York-New 
Jersey  markets.  In  the  New  England 
market,  the  iq^plicable  location  adjust¬ 
ments  for  the  inner  zones  of  that  market 
are  in  effect  providing  handlers  a  trans¬ 
portation  rate  on  supply  plant  milk  of  2 
cents  per  10  miles.  I^ce  there  are  no 
other  markets  further  east  of  the  Order 
2  market,  this  eliminates  any  concern 
for  price  co<»dination  in  that  direction. 

The  producer  mrganlzaticms  that  pro¬ 
posed  the  major  order  changes  con¬ 
tended  in  their  exceptions  to  the  recom¬ 
mended  decisimi  that  the  transportation 
differential  rate  should  be  1.8  cents  for 
all  zones.  It  was  their  position  that  since 
the  variable  hauling  cost  in  this  market 
was  1.8  cents  at  all  locations  there  should 
be  no  departure  from  this  cost  experience 
to  accommodate  the  Intermarket  price 
coordination  among  orders  in  goieraL 


The  cQ(H>eratives’  exc^ticms  raise  no 
new  points  not  already  cmisidered  in  de¬ 
termining  the  ^pr(H>riate  transporta¬ 
tion  differentials  f<H-  the  maiket.  No  de¬ 
parture  from  the  recommended  decisicm 
should  be  made  with  respect  to  the  differ¬ 
entials  to  be  included  in  the  revised 
order. 

In  other  exceptions  to  the  recom¬ 
mended  decision,  a  handler  argued  that 
the  transportation  differential  rate 
should  be  1.5  cents  for  all  pricing  zones. 
The  handler  claimed  that  the  use  of  the 
1.8-cent  rate  for  those  zones  between 
the  201-210  mile  zone  and  New  York 
City  would  not  permit  him  to  be  com¬ 
petitive  with  handlers  in  the  Middle  At¬ 
lantic  market.  In  support  of  his  position, 
the  handler  pointed  out  that  he  operates 
sumfly  plants  located  in  the  151-160  mile 
zone  and  the  191-200  mile  zone  and  re¬ 
ceives  milk  at  each  plant  frcxn  can  and 
bulk  tank  producers  who  in  most  cases 
are  located  closer  to  the  city  than  the 
plant  to  which  the  milk  is  delivered.  It 
was  ccmtended  by  the  handler  that  even 
with  the  1.5-cent  rate  he  would  not  be 
competitive  with  Order  4  handlers  and 
that  the  higher  1.8-cent  rate  thus  should 
not  be  adopted. 

The  handler  also  argued  that  increas¬ 
ing  the  plus  transportation  differentials 
was  not  a  help  to  handlers  as  claimed 
in  the  recommended  decision  but  instead 
would  resxilt  in  increased  costs  for  han¬ 
dlers  since  they  would  have  to  pay  a 
greater  plus  differential  over  the  base 
zone  Class  I  price.  In  this  regard,  other 
handlers  complained  in  their  exceptions 
of  a  50  percent  increase  in  the  plus  trans¬ 
portation  differential  rate  without  any 
offsetting  benefit  for  handlers. 

As  indicated  earlier,  the  increase  in 
hauling  costs  has  resulted  in  milk 
throughout  the  Order  2  milkshed  being 
over-priced  in  terms  of  its  value  to  Or¬ 
der  2  handlers  in  the  metropolitan  area. 
Accordingly,  order  changes  are  adopted 
herein  that  would  reduce  the  Class  I 
price  throughout  the  milkshed  relative 
to  the  metropolitan  area  Class  I  price. 
Under  these  changes,  which  include  a 
15-cent  reductien  in  the  Class  I  differ¬ 
ential  and  an  increase  in  the  transporta¬ 
tion  differential  rate,  the  Class  I  price  at 
all  locations  would  be  less  than  imder 
the  present  pricing  provisions. 

Handlers  should  beer  in  mind  that  the 
purpose  of  increasing  the  transportatlcRi 
differentials  is  to  permit  them  to  re¬ 
cover  more  of  their  hauling  costs  throutdi 
lower  prices  to  producers.  The  transpor¬ 
tation  differentials,  whether  they  be  plus 
or  minus  differentials,  are,  in  essence, 
hauling  allowances  for  handlers  and  are 
of  direct  benefit  to  them.  Although  the 
plus  differentials  adopted  herein  are 
greater  than  they  are  now,  they  would 
be  added  to  a  IS-cent  lower  (Hass  I  price. 
The  net  result  would  be  lower  Class  I 
prices  at  all  locaticms  within  the  plus 
differential  zones. 

Although  it  is  understandable  why  the 
supply  plant  operator  objects  to  the  1.8- 
cent  transportation  differential  rate,  his 
arguments  are  without  merit.  The  han¬ 
dler,  in  essence  Is  seekkig  flnanc.tai  relief 
from  vdiat  presumably  is  a  costly  pro¬ 
curement  practice,  l.e.,  receiving  bulk 
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tank  milk  at  his  supply  plants  from 
farms  located  closer  to  the  city  than  the 
plants.  Under  farm  point  pricing,  there 
is  normally  an  econmnic  Incentive  for 
handlers  to  obtain  bulk  tank  milk  fnxn 
farms  located  moite  distant  frcrni  the  city 
than  their  plants.  Under  this  handler's 
(^ratimi,  however,  he,  in  short,  presum¬ 
ably  ends  up  paying  more  for  the  milk 
than  it  is  worth  in  terms  of  its  location 
value  at  the  supply  plant  since  he  must 
pay  the  Class  I  price  applicable  at  the 
farm  locations  rather  than  the  lower 
Class  I  price  applicable  at  his  supply 
plants  to  which  the  milk  is  delivered. 
This  difference  in  location  values,  and 
thus  cost  to  the  handler,  would  be  less 
with  a  1.5-cent  transportation  differen¬ 
tial  than  a  1.8-cent  differential. 

Increasing  the  transportation  differ¬ 
ential  rate  to  1.8  cents  will  not  in  Itself 
permit  metrwolitan  area  handlers  to 
recover  all  of  the  procurement  costs  as¬ 
sociated  with  supply  plant  milk.  As  in¬ 
dicated,  there  are  the  fixed  costs  for 
long-distance  shipments,  which  are  now 
19  cents  per  hundredweight.  Also,  there 
is  the  cost  of  transferring  milk  at  supply 
plants,  which  is  now  averaging  12  cents 
per  hundredweight.  Historically,  these 
additional  costs  have  not  been  reficcted 
in  the  order’s  price  structure.  Neverthe¬ 
less,  they  have  a  direct  bearing  on  the 
metropolitan  area  handler’s  ability  to  be 
competitive  in  terms  of  his  Class  I  pro¬ 
curement  costs  with  handlers  in  the  Mid¬ 
dle  Atlantic  market,  as  well  as  Order  2 
handlers  receiving  direct-ship  milk,  who 
are  not  experiencing  such  costs.  It  is 
necessary,  then,  that  recognition  be  given 
to  these  costs.  This  should  be  done  by 
lowering  the  Class  I  price  differential  at 
the  201-210  mile  zone  from  $2.40  to  $2.25. 

’The  Class  I  price  structine  and  trans¬ 
portation  allowances  under  Order  2 
should  be  such  that  the  average  cost  of 
Class  I  milk  to  metropolitan  area  han¬ 
dlers  does  not  exceed  the  approximate 
cost  of  Class  I  milk  sold  In  the  Order  2 
North  Jersey  area  by  handlers  under  the 
Middle  Atlantic  order.  As  noted  earlier, 
distributors  in  the  Philadelphia -South 
Jersey  area  must  pay  a  Class  I  differ¬ 
ential  of  $2.78  plus  a  6-cent  direct  de¬ 
livery  differential  on  milk  received  di¬ 
rectly  from  producers’  farms,  or  a  total 
of  $2.84.  In  addition,  there  is  the  cost  of 
moving  packaged  products  frfwn  Order  4 
plants  into  the  North  Jersey  area,  al¬ 
though  this  is  limited  in  some  cases  since 
there  is  relatively  little  distance  between 
a  number  of  Order  2  distributing  plants 
in  North  Jersey  and  several  Order  4 
plants  in  South  Jersey  and  southeastern 
Pennsylvania.  In  fact,  one  Order  4  dis¬ 
tributing  plant  is  located  at  Flemington, 
New  Jersey,  which  is  in  the  Order  2  mar¬ 
keting  area  and  only  a  few  miles  from 
several  Order  2  plants.*  While  it  might 
be  reasonable  to  use  the  Order  4  differ¬ 
ential  cost  of  $2.84  for  Intermarket  price 


*  Official  notice  is  taken  of  the  list  ot  pool 
handlers  regulated  under  the  Middle  Atlantic 
order  in  December  1976,  which  was  released 
to  the  Industry  on  January  13,  1976,  by  the 
Market  Administrator  of  that  order. 


comparisons,  it  is  concluded  that  this 
amount  ^ould  be  increased  to  $2.92  to 
refiect  some  additional  costs  that  Order 
4  handlers  would  experience  in  moving 
packaged  milk  into  the  North  Jersey 
area. 

Unless  the  base  zone  Class  I  differ¬ 
ential  is  lowered,  the  cost  of  supply  plant 
milk  to  Order  2  handlers  in  the  major 
metropolitan  area  will  continue  to  ex¬ 
ceed  the  cost  of  Order  4  milk.  If  the  base 
zone  differential  were  maintained  at 
$2.40,  the  transportation  differential  rate 
of  1.8  cents  per  10  miles  w’ould  result  in 
a  Class  I  differential  at  the  1-10  mile 
zone  of  $2.76.  To  this  must  be  added  the 
fixed  hauling  cost  of  19  cents  and  the 
supply  plant  transfer  cost  of  12  cents, 
which  totals  $3.07.  This  is  15  cents  higher 
than  the  approximate  Order  4  differen¬ 
tial  cost  of  $2.92  against  which  Order  2 
handlers  are  generally  competing. 

It  might  be  argued  by  producers  who 
obviously  will  be  concerned  about  the 
impact  of  such  a  price  reduction  on  their 
returns  that  the  estimated  Order  4  cost 
of  $2.92  is  too  low  and  that  a  lesser  re¬ 
duction  in  the  Order  2  Class  I  differen¬ 
tial  is  needed  to  overcome  the  competi¬ 
tive  problem  at  issue.  On  the  other  hand, 
handlers  could  argue  that  the  present  14- 
cent  difference  in  Class  I  prices  at  New 
York  City  and  Philadelphia  (in  favor  of 
Order  2  handlers)  should  be  reflected  in 
the  new  price  structure.  To  have  supply 
plant  milk  obtained  from  the  201-210 
mile  base  zone  cost  no  more  to  handlers 
than  the  present  $2.64  Class  I  differen¬ 
tial  at  New  York  City,  the  base  zone  dif¬ 
ferential  would  have  to  be  reduced  to 
$1.97.  A  price  reduction  of  this  magni¬ 
tude  would  have,  of  course,  a  severe  im¬ 
pact  on  the  returns  to  Order  2  producers. 
It  is  concluded  that  although  the  15 -cent 
reduction  adopted  herein  will  not  main¬ 
tain  the  present  intermarket  price  rela¬ 
tionship  reflected  in  the  present  Order  2 
and  Order  4  Class  I  pricing  provisions,  it 
will  permit  Order  2  handlers  to  be  com¬ 
petitive  with  Order  4  handlers  in  the 
North  Jersey  area.  At  the  same  time,  the 
15-cent  reduction  can  be  considered  as 
having  only  a  moderate  Impact  on  pro¬ 
ducers  relative  to  the  seriousness  of  the 
loss  of  Class  I  sales  that  is  the  central 
theme  of  this  proceeding. 

Rather  than  using  a  Class  I  price  re- 
ducticm  as  a  means  for  the  recovery  of 
transportation  costs  by  handlers  the  pro¬ 
ponent  producer  groups  urged  that 
a  “metropolitan  transfer  credit’’  be 
adopted.  Under  their  proposal,  handlers 
woidd  receive  a  25-cent  per  hundred¬ 
weight  pool  credit  on  receipts  of  Class  I 
milk  originating  beyond  the  1-140  mile 
zone  and  transferred  in  bulk,  either  di¬ 
rectly  from  farms  or  from  plants,  to 
plants  located  within  the  1-65  mile  zone. 
ITie  credit  would  be  limited  to  19  cents 
if  the  transportation  differential  rate 
were  set  at  1.8  cents  per  10  miles  rather 
than  at  1.5  cents,  the  rate  on  which  the 
proposed  25-cent  credit  was  based. 

I^e  intent  of  the  metropolitan  trans¬ 
fer  credit  was  to  enable  handlers  to 
recover  the  “fixed”  hauling  costs  on 
Icmg-distance  shipments  plus  any  “vari¬ 
able”  hauling  costs  not  reflected  in  the 


transportation  differential  rate.  The 
credit  was  designed  to  apply  (xUy  to  Class 
I  milk  that  was  actually  moved  in  bulk 
to  metropolitan  area  plants.  No  pool 
credit  would  i^iply  to  Class  I  milk  proc¬ 
essed  at  plants  in  the  distant  areas  of 
the  milkshed.  PrcHxments  contended  that 
through  such  a  credit  arrangement  pro¬ 
vision  could  be  made  for  the  recovery 
of  hauling  costs  fcH*  those  handlers  com¬ 
peting  with  Middle  Atlantic  handlers 
without  disturbing  the  market's  Class  I 
price  structure,  particularly  as  it  applies 
to  distributing  plants  in  the  metropoli¬ 
tan  area  and  in  the  northern  areas  of 
New  Ywk. 

As  already  Indicated,  the  increased 
transportati<m  costs  have  made  the  value 
of  milk  in  the  more  distant  production 
areas  of  the  milkshed  less  now  than 
previously  relative  to  its  value  at  the 
major  consumption  center  of  the  market. 
Under  the  metropolitan  transfer  credit 
provision,  the  returns  to  all  producers 
throughout  the  more  distant  areas  of  the 
milkshed  would  be  reduced  uniformly, 
regardless  of  whether  or  not  their  milk 
was  moved  to  metrcHWlitan  area  plants, 
and  thus  subject  to  the  po<d  credit.  This 
is  because  the  credits  received  by  han¬ 
dlers  on  their  Imig-distance  shipments 
would  be  borne  equally  by  all  producers 
through  the  marketwide  pooling  mecha¬ 
nism.  To  the  extent 'that  the  credit  pro¬ 
vision  would  result  in  reduced  returns  to 
all  distant  producers  in  the  market,  such 
an  arrangement  would  be  consistent 
with  the  need  for  pricing  provisimis  that 
reflect  the  additicmal  decline  in  value  of 
distant  milk  supplies. 

Serious  question  must  be  raised,  how¬ 
ever,  with  respect  to  other  aspects  of  the 
proposed  metropolitan  transfer  credit. 
Although  all  distant  producers  would 
have  their  returns  reduced  under  this  ar¬ 
rangement,  the  lower  value  of  milk  of  all 
such  producers  would  not  be  reflected 
uniformly  in  the  prices  that  handlers 
would  have  to  pay  for  Class  I  milk  re¬ 
ceived  from  such  producers.  Milk  from 
bulk  tank  producers  located  in  the  151- 
160  mile  zone,  for  example,  could  be 
transferred  from  their  farms  to  a  distrib¬ 
uting  plant  in  the  metropolitan  area  and 
to  one  in  the  local  production  area  for 
Class  I  use.  Under  the  cooperatives’  pro¬ 
posal,  a  19-cent  pool  credit  would  apply 
to  the  milk  moved  to  the  metropolitan 
area  plant.  This,  in  essence,  would  rep¬ 
resent  a  19-ceDt  reduction  in  the  Class  I 
price  applicable  to  such  milk.  ’There 
would  be  no  similar  reduction  for  the 
milk  moving  from  the  same  price  zone 
to  the  nearby  distributing  plant.  Thus, 
although  milk  might  be  obtained  by  the 
two  plant  operators  from  the  same  price 
zone,  one  would  be  paying,  in  essence,  a 
19-cent  higher  Class  I  price  for  the  milk 
than  the  other. 

Because  of  the  nature  of  this  market, 
the  value  of  all  producer  milk  in  the 
distant  areas  of  the  milkshed  should  be 
related  to  the  value  of  such  milk  to  met¬ 
ropolitan  area  handlers.  As  pointed  out 
earlier  in  this  decision,  nearly  80  percent 
of  the  20  milliMi  persons  in  the  Order  2 
marketing  area  are  concentrated  in  New 
York  City  and  nearby  adjacent  areas  in 
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New  Ywk  and  New  Jersey.  TniiB  relative¬ 
ly  small  area  constitutes  by  far  the  ma¬ 
jor  consumption  center  in  the  Order  2 
market.  Also,  about  80  percent  of  the 
Class  I  milk  received  at  metropolitan 
area  plants  comes  from  supply  plants  lo¬ 
cated  throughout  the  more  distant  areas 
of  the  milkshed.  There  is  an  obvious 
need.  then,  to  relate  the  value  of  the  dis¬ 
tant  milk  to  its  worth  to  metropolitan 
area  handlers. 

There  are  also  a  nxunber  of  secondary 
consumption  centers  in  the  Order  2  mar¬ 
ket.  These  are  located  mainly  through¬ 
out  the  New  York  portion  (rf  the  milk- 
shed.  Proponents  of  the  meiropc^tan 
transfer  credit  argued  that  since  distrib¬ 
utors  in  these  secondary  markets  usually 
obtain  their  milk  supplies  from  nearby 
farms  on  a  direct-ship  basis  they  do  not 
need  to  have  their  cost  of  Class  I  milk 
reduced  in  the  same  manner  as  for  han¬ 
dlers  involved  in  long-distance  ship¬ 
ments.  In  fact,  under  the  cooperatives’ 
proposed  “upstate  fluid  differential.’’ 
which  will  be  discussed  lat^,  handlers  in 
these  secondary  markets  would  be  re¬ 
quired  to  pay  10  cents  per  hundred¬ 
weight  more  than  now  for  Class  I  milk. 

The  maintenance  of  the  current  Class 
I  prices  to  the  upstate  distributors  can¬ 
not  be  justified  in  view  of  the  reduced 
value  that  most  of  the  milk  produced  in 
the  distant  areas  of  the  milkshed  fm: 
shipment,  or  potential  shipment,  to  the 
metropolitan  area  now  has.  Milk  from 
these  same  milkshed  areas  that  moves 
to  Class  I  distributors  in  the  secondary 
markets  simply  has  no  greater  value  at 
the  farm  location  by  virtue  of  moving  to 
such  outlets  than  milk  moved  to  the  met¬ 
ropolitan  area  for  Class  I  use. 

Moreover,  the  Act  requires  that  the 
Class  I  prices  under  an  order  shall  be 
uniform  to  all  handlers,  except  for  cer¬ 
tain  adjustments,  such  as  for  location 
and  butterfat  content.  It  is  recognized 
that  under  the  cooperatives’  proposal  all 
Class  I  milk  received  from  bulk  tank 
producers  located  in  the  same  price  ztme, 
irrespective  of  its  final  destination,  tech¬ 
nically  would  be  priced  to  the  receiving 
handlers  at  the  same  Class  I  price.  Nev¬ 
ertheless,  the  questicm  must  be  raised  as 
to  whether  the  metropolitan  transfer 
credit  would,  in  fact,  seriously  undermine 
the  concept  of  price  uniformity  mandat¬ 
ed  by  the  Congress.  This  becomes  par- 
tlcul^ly  critical  in  the  case  of  handlers 
who  choose  to  package  Class  I  milk  for 
sale  in  the  metropolitan  area  at  distrib¬ 
uting  plants  located  in  the  distant  areas 
of  the  milkshed.  Reducing  the  cost 
Class  I  milk  that  is  moved  to  the  metro¬ 
politan  area  in  bulk  form  without  simi¬ 
larly  reducing  the  cost  of  Class  I  milk 
received  at  distant  plants  and  then 
moved  to  the  metropolitan  area  in  pack¬ 
aged  form  would  place  the  upstate  dis¬ 
tributors  at  a  clear  competitive  disad¬ 
vantage  because  of  the  nonimlformity  in 
pricing,  nils  was  recognized  by  han¬ 
dlers  who  proposed  at  the  hearing  that 
any  metropolitan  transfer  credit  on  bulk 
milk  apply  also  to  packaged  mfflc. 


For  these  several  reasons,  the  metro¬ 
politan  transfer  credit  does  not  represent 
an  appn^rlate  pricing  mechanism  imder 
the  order. 

Ntunerous  excepticms  were  filed  re¬ 
garding  the  reccmimended  15-cent  reduc¬ 
tion  in  the  Class  I  price  differential.  Pro¬ 
ponents  of  the  metn^litan  transfer 
credit  argued  that  their  proposed  credit 
would  accomplish  in  a  more  precise  man¬ 
ner  than  the  Class  I  price  reduction  the 
adjustment  in  milk  prices  that  is  needed 
to  provide  competitive  equity  between 
Order  2  and  Order  4  handlers.  The  co¬ 
operatives  contended  that  the  15-ceidi 
Class  I  price  reduction  falls  short  of  the 
needed  adjustm^t  on  long-distance 
shipments  from  beyond  the  1-90  mile 
zone  and  provides  an  unneeded  windfall 
to  metropolitan  area  handlers  receiving 
direct-ship  milk  and  to  upstate  distribu¬ 
tors.  Somewhat  similar  exceptions  were 
filed  by  two  Order  2  handlers  who  were 
particularly  concerned  that  uc>state  dis¬ 
tributors  would  have  an  undue  cost  ad¬ 
vantage  on  packaged  milk  moved  to  the 
metropolitan  area  for  distribution. 

The  points  raised  by  exceptors  were 
among  the  many  facets  of  the  overall 
problem  that  were  considered  in  develop¬ 
ing  the  initial  recommendations.  A  fur- 
th»  review  of  these  points  within  the 
context  of  the  specific  exceptions  pro¬ 
vides  no  basis  for  concluding  that  the 
metropolitan  transfer  credit  should  be 
adopted  in  lieu  of  the  15-cent  Class  I 
price  reduction. 

A  group  of  cooperatives  in  the  Middle 
Atlantic  market  argued  in  their  excep¬ 
tions  to  the  reccnnmaided  decision  that 
the  record  does  not  support  a  reduction 
in  the  Class  I  differential.  Exceptors 
claimed  that  the  record  did  not  show 
that  the  cost  of  producing  milk  had  de¬ 
clined  in  the  Order  2  market  but  rather 
that  it  showed  that  such  costs  had  in¬ 
creased  and  that  returns  to  producers 
were  not  keeping  pace  with  the  rising 
costs.  The  cooperatives  contended  that  a 
Class  I  price  decrease  would  be  contra¬ 
dictory  to  the  higher  production  costs. 

The  resoluticm  of  the  complex  pricing 
Issues  involved  in  this  proceeding  cannot 
be  contingent  upon  the  maintenance  of 
the  current  level  of  returns  to  Order  2 
producers.  Any  action  to  make  Order  2 
milk  more  competitive  with  Order  4  mUk 
necessarily  requires  some  reduction  in 
returns.  The  proponent  cooperatives  fully 
realized  that  their  proposals  would  have 
this  effect.  In  fact,  proponents  stated  in 
their  exceptions  that  “In  view  of  the 
traditional  opposition  of  procedures  to 
decreases  in  the  blend  price,  for  what¬ 
ever  reasmi.  Dairylea  and  NEffXjO  ex¬ 
hibited  a  high  degree  of  statesmanship 
in  risking  known  unpopularity  with  pro¬ 
ducers  (members  as  well  as  non-mem¬ 
bers)  in  proposing  adjustments  that 
knowingly  will  reduce  the  blend  price  for 
the  sake  of  correcting  competitive  mis¬ 
alignment  in  Class  I  cost  between  Order 
2  and  Order  4.”  Although  some  producers 
testified  at  the  hearing  that  the  main¬ 
tenance  of  the  present  level  of  returns 
should  be  an  overriding  consideratiMi. 


such  testimony  was  mesented  on  b^alf 
of  a  relatively  small  segment  of  the  mar¬ 
ket’s  producers.  It  is  noted  that  while  the 
Order  4  cooperatives  objected  to  a  reduc- 
tl(m  in  the  Cfiass  I  price  they  did  not  op¬ 
pose  other  provisions  adc^ted  herein  that 
would  reduce  returns  to  Order  2  produc¬ 
ers.  No  weight  can  be  given  to  the  co¬ 
operatives*  exceptions  on  this  point. 

The  Order  4  cooperatives  also  stated 
in  their  exceptions  that  if  a  15-cent  re¬ 
duction  in  the  Order  2  Class  I  price  were 
to  result  in  Order  2  handlers  recapturing 
some  of  the  Class  I  sales  lost  to  Order  4 
handlers,  there  would  be  a  net  loss  in 
returns  under  the  two  orders.  They  con¬ 
tended  that  while  the  shift  in  sales  would 
have  an  upward  effect  on  the  Order  2 
blend  price  the  net  Impact  of  the  Class  I 
price  reduction  on  the  blend  price  would 
be  a  sli^t  decrease.  At  the  same  time, 
they  argued,  Order  4  producers  would  ex¬ 
perience  a  significant  drop  in  returns  as 
a  result  of  the  loss  in  Cla^  I  sales  to  the 
Order  2  market.  The  cooi>eratives 
claimed  that  reducing  retiums  to  all  pro¬ 
ducers  while  production  costs  are  in¬ 
creasing  would  not  be  in  the  public  in¬ 
terest.  Also,  the  cooperatives  argued  that 
in  view  of  the  impact  that  the  changes 
in  Order  2  could  have  on  Order  4  pro¬ 
ducers,  the  Department  should  have  held 
a  joint  hearing  involving  both  Orders  2 
and  4  so  that  Order  4  producers  could 
have  been  heard  on  this  issue. 

It  is  difficult  to  predict  what  impact 
the  pricing  provision  adopted  herein  will 
have  on  the  ability  of  Order  2  handlers 
to  successfully  compete  for  Class  I  out¬ 
lets.  Nevertheless,  the  main  thrust  of  this 
decision,  as  has  been  amply  noted,  is  to 
minimize  the  substantial  competitive  dis¬ 
advantage  that  such  handlers  have  rela¬ 
tive  to  Order  4  handlers.  The  impact  on 
producer  blend  prices,  in  either  market, 
cannot  be  an  overriding  consideration 
in  the  effort  to  provide  competitive 
equity. 

The  adoption  of  changes  for*  Order  2 
need  not  be  contingent  upon  the  holding 
of  a  Joint  hearing  for  Order  4  as  well.  In 
any  amendment  proceeding  for  a  market, 
the  effect  of  proposed  order  changes  on 
neighboring  markets  must  be  taken  into 
consideration  by  the  Secretary  to  mini¬ 
mize  any  disruptive  impact  on  such 
markets.  However,  this  does  not  require 
that  there  be  joint  hearings.  In  any  pro¬ 
ceeding,  Interested  parties  from  other 
markets  may  testify  as  to  why  proposed 
order  changes  should  not  be  adopted 
without  concurrent  changes  in  the  order 
applicable  in  thlr  own  market.  Although 
the  Secretary  would  not  be  able  to  amend 
the  other  order  on  the  basis  of  the  single 
order  proceeding,  witnesses  could  at¬ 
tempt  to  convince  the  Secretary  that  no 
order  changes  should  be  made  until  the 
matter  is  considered  at  a  joint  hearing. 

In  this  proceeding,  a  witness  for  the 
Middle  Atlantic  cooperatives  testified 
relative  to  the  proposals  that  were 
offered  to  deal  with  the  Order  2 -Order  4 
competitive  problem  that  was  the  main 
issue  of  the  hearing.  The  witness  did  not 
contend  that  the  hearing  shofild  have 
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been  a  Joint  hearing  with  Order  4  or  that 
Order  3  should  not  be  changed  unless 
condlary  changes  are  made  in  Order  4. 
It  cannot  be  concluded  from  the  testi¬ 
mony  of  this  witness  or  others  that  a 
joint  Order  2-Order  4  hearing  should  be 
held  before  amending  Order  2. 

An  additional  p>oint  that  the  Order  4 
cooperatives  raised  in  their  exceptions 
was  that  the  Class  I  price  should  not  be 
reduced  at  a  time  when  the  cost  of  haul¬ 
ing  alternative  milk  supplies  from  the 
Minnesota-Wisconsln  area  is  increasing. 
The  cooperatives  did  not  demonstrate, 
however,  that  the  Class  I  price  under  the 
adopted  order  changes  would  not  be  rea¬ 
sonably  coordinated  with  prices  in  the 
Midwest.  Their  concern  in  this  regard 
is  not  persuasive. 

Exceptions  to  the  recommended  15- 
cent  Class  I  price  reduction  were  filed 
also  by  a  number  of  Interested  parties  in 
the  New  England  market.  Included  were 
cooperatives,  handlers.  State  Farm  Bu¬ 
reaus,  State  Commissioners  of  Agricul¬ 
ture,  and  a  United  States  Congressman. 
The  New  England  parties  took  a  unified 
position  that  the  Order  2  Class  I  price 
should  not  be  reduced.  They  contended 
that  the  order  changes  set  forth  in  the 
recommended  decision  would  signifi¬ 
cantly  alter  the  present  Intermarket  re¬ 
lationship  of  the  Class  I  prices  and  blend 
prices  of  the  New  York-New  Jersey  and 
New  England  orders.  Exceptors  pointed 
out  that  the  New  Elngland  Class  I  and 
blend  prices  are  already  higher  than  such 
prices  for  the  Order  2  market  and  that 
the  reconunended  order  changes  would 
substantially  widen  such  price  differ¬ 
ences.  The  parties  claimed  that  this 
would  have  a  disruptive  impact  on  the 
marketing  of  milk  in  the  New  England 
Order  1  market  by  handlers  and  coop¬ 
eratives  in  that  market. 

Basically,  exceptors  contended  that 
New  England  handlers  distributing  milk 
in  Connecticut  and  western  Massachu¬ 
setts  would  be  competitively  disadvan¬ 
taged  relative  to  Order  2  distributors 
located  in  eastern  New  York  State,  par¬ 
ticularly  in  the  Albany  area.  They  indi¬ 
cated  that  the  New  England  handlers 
would  either  lose  Class  I  sales  or  seek 
lower-priced  milk  supplies  from  the 
Order  2  market  so  as  to  retain  their  com¬ 
petitive  positicm.  In  either  case,  they 
claimed,  there  would  be  a  loss  of  Class  I 
outlets  by  New  England  producers  and 
thus  a  lowering  of  their  blend  (Mrice.  Also, 
exceptors  argued  that  because  the  order 
changes  would  increase  the  difference  in 
blend  prices  Order  2  producers  would  at¬ 
tempt  to  shift  to  the  New  England  mar¬ 
ket,  which  would  further  lower  the  New 
England  blend  price. 

The  New  England  parties  indicated 
that  they  fully  recognized  that  there  was 
a  need  to  resolve  the  Order  2-Order  4 
price  relationship  that  was  the  central 
issue  of  the  hearing.  They  argiied.  how¬ 
ever,  that  the  recommended  Class  I  price 
reducticm  for  Order  2,  if  implemented, 
woiild  create  new  competitive  proUems 
as  between  the  Order  2  and  Order  1 
markets.  Exceptors  claimed  that  the 
present  price  alignment  between  these 


two  markets  Is  acceptable  and  should  be 
maintained. 

In  their  exceptions,  the  New  England 
cooperatives  and  handlers  stated  that 
either  the  proposed  metropolitan  trans¬ 
fer  credit  ^  adopted  in  lieu  of  the  rec¬ 
ommended  Class  I  price  reduction  or 
that  there  be  no  final  decision  imtil  the 
matter  is  reviewed  further  at  another 
hearing  session.  They  claimed  that  New 
England  parties  did  not  participate  In 
the  Order  2  hearing  since  there  was  no 
Indication  that  a  Class  I  price  reduction 
was  under  consideration  in  this  pro¬ 
ceeding.  For  this  reason,  they  asked  that 
the  hearing  be  reopened  and  expanded 
to  Include  the  New  England  and  Middle 
Atlantic  markets  as  well  so  that  a  fur¬ 
ther  review  of  the  price  relationship  of 
these  three  markets  could  be  developed 
on  the  record.  Handlers  also  indicated 
that  should  other  requested  actions  not 
be  taken  the  Department  at  least  should 
caU  a  hearing  for  the  New  England  mar¬ 
ket  to  cmisider  the  intermarket  price  . 
alignment  issue.  Also,  cooperatives  urged 
that  at  the  very  least  the  effective  date 
of  any  Order  2  amendments  be  delayed 
until  the  effective  date  of  any  order 
changes  that  result  from  a  December 
1976-January  1977  hearing  for  the  New 
England  market. 

already  Indicated,  it  Is  essentlsd 
that  the  reduced  value  of  milk  In  the 
distant  areas  of  the  mllkshed  be  reflect¬ 
ed  in  the  Order  2  price  structure  for  the 
market.  For  the  reasons  previously  noted, 
this  should  not  be  done  through  the 
adoption  of  the  proposed  metropolitan 
transfer  credit.  Instead,  It  is  concluded 
that  a  15-cent  reduction  in  the  Class  I 
price  differential,  in  combination  with 
the  other  changes  adopted  herein,  rep¬ 
resents  the  best  means  of  resolving  the 
marketing  problems  portrayed  on  the 
record. 

It  is  recognized  that  the  pricing 
changes  would  increase  the  difference 
in  the  cost  of  Class  I  milk  imder  the  New 
York -New  Jersey  and  New  England  or¬ 
ders.  As  pointed  out  in  exceptions,  the 
cost  of  Class  I  milk  to  Order  2  distrib¬ 
utors  In  the  Albany,  New  York,  area 
could  be  reduced  by  at  least  30  cents  per 
himdredweight.  It  should  be  noted,  how¬ 
ever,  that  if  the  Class  I  price  differential 
were  not  changed,  as  exceptors  urged, 
the  cost  reduction  could  still  be  about 
15  cents  or  so,  which  the  New  England 
parties  apparently  believe  would  be  ac¬ 
ceptable  from  a  competitive  standpoint. 

For  whatever  reasons  (the  record  is 
silent  in  this  regard),  there  apparently 
is  very  little  distribution  of  mflk  by  Or¬ 
der  2  handlers  in  New  England.  Similar¬ 
ly,  bulk  shipments  of  Class  I  milk  to 
New  England  handlers  appear  to  be  min¬ 
imal.  In  view  of  this,  it  is  questionable 
whether  the  adopted  changes  for  Order 
2  would  encourage  any  substantial  move¬ 
ment  of  Order  2  milk  into  the  New  Eng¬ 
land  market  as  exceptors  contended. 
Certainly,  at  the  present  time  there  is 
not  the  intermarket  competition  between 
Order  1  and  Order  2  handlers  that  per¬ 
haps  would  make  the  concern  of  the 
New  England  parties  more  plausible.  Co¬ 
operatives  and  handlers  obviously  have 


an  interest  in  protecting  their  Class  1 
market,  and  their  concerns  in  this  re¬ 
gard  are  understandable.  However,  the 
pot^tlal  disruption  that  these  parties 
attribute  to  the  order  changes  InitiaUy 
recommended,  and  which  are  adopted 
hertin,  does  not  jujpear  evident  at  this 
time. 

There  is  no  basis  fm*  reopening  the 
hearing  in  this  proceeding,  or  far  holding 
a  point  hearing  involving  the  New  York- 
New  Jersey.  New  England  and  Middle 
Atlantic  orders,  to  explore  further  the 
intermarket  alignment  of  prices.  The 
New  England  parties  undoubtedly  were 
aware  that  major  changes  were  being 
considered  for  Order  2  that  could  lower 
the  cost  (ff  Class  I  milk  to  Order  2 
handlers  as  well  as  lower  the  returns  to 
producers.  In  the  case  of  Class  I  mUk 
costs,  the  pn^x>sal8  specifically  set  forth 
in  the  hearing  notice  could  have  resulted 
in  nearly  the  same  reduction  in  Class  I 
milk  costs  to  Order  2  handlers  as  the 
.order  changes  set  forth  in  the  recom¬ 
mended  decision.  As  described  earlier, 
one  of  the  proposals  offered  by  Order  2 
cooperatives  would  have  increased  the 
present  lO-cent  negotiable  tank  truck 
service  charge  to  25  cents  per  hundred¬ 
weight.  This  was  limited  in  the  recom¬ 
mended  decision  to  15  cents.  Neverthe¬ 
less,  the  hearing  proposals  refiected  the 
possible  opportunity  for  at  least  some 
Order  2  handlers  to  have  an  additional 
10-cent  reduction  in  their  Class  I  milk 
costs.  This  is  within  5  cents  of  the  total 
cost  reduction  that  would  be  possible 
imder  the  order  changes  adopted  herein. 

Also,  New  England  parties  should  not 
have  been  unaware  of  a  significant  re¬ 
duction  in  returns  to  Order  2  producers 
as  a  result  of  the  prcHJOsals  listed  in  the 
hearing  notice.  The  potentisd  impact  of 
the  proposals  on  producers  was  di^ussed 
at  the  hearing.  The  order  changes  adop¬ 
ted  herein,  although  somewhat  different 
from  those  proposed  at  the  hearing, 
would  result  in  about  the  same  reduction 
In  producer  returns  as  the  cooperatives’ 
proposals. 

It  is  thus  difficult  to  be  pursuaded  that 
New  England  parties  had  reason  to  be 
unaware  of  the  potential  impact  of  the 
Order  2  hearing  on  their  market. 

With  respect  to  the  request  for  a  hear¬ 
ing  for  the  New  England  order,  inter¬ 
ested  parties  may  file  a  hearing  petition 
for  any  order  at  any  time.  Once  received 
by  the  Department,  the  petition  would  be 
acted  upon  in  the  manner  merited  by 
the  marketing  situation  at  issue. 

The  New  England  cooperatives  pro¬ 
vided  no  valid  basis  for  acceding  to  the 
request  in  their  exceptions  tliat  imple¬ 
mentation  of  the  adopted  Order  2 
amendments  be  delayed  until  the  effec¬ 
tuation  of  the  amendments  to  Order  1 
that  might  result  from  an  earlier  hear¬ 
ing  for  that  order.  There  was  no  reason¬ 
able  demonstration  that  a  coordination 
of  the  two  proceedings  is  essential  to  or¬ 
derly  marketing. 

A  Middle  Atlantic  handler  claimed  in 
his  exceptions  that  the  15-cent  Class  I 
price  reduction  should  not  be  adopted 
since  It  was  not  specifically  listed  as  a 
proposal  in  the  hearing  notice.  Although 
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this  change  was  not  considered  at  the 
hearing  in  these  specific  terms,  it  repre¬ 
sents  an  alternative  means  of  dealing 
w'ith  the  concerns  of  the  industry  that 
were  fully  explored  at  the  hearing.  The 
Secretary  cannot  be  restricted  to  adopt¬ 
ing  solely  those  changes  that  may  have 
been  proposed  in  specific  terms  at  a  hear¬ 
ing.  If  this  were  so,  he  could  be  in  a  posi¬ 
tion  of  having  a  record  that  demonstrates 
a  need  for  order  amendments  to  remedy 
certain  marketing  problems  but  not  hav¬ 
ing  before  him  specific  industry  pro¬ 
posals  that  would  result  in  the  corrective 
action  needed.  Within  the  scope  of  the 
hearing  proposals  and  evidence  received, 
he  must  have  the  latitude  to  propose 
those  order  changes  that  will  best  meet 
the  marketing  problems  before  him.  In 
this  proceeding,  the  15 -cent  reduction  in 
the  Class  I  differential  is  found  to  be  a 
necessary  order  change  in  meeting  the 
marketing  problems  presented  on  the 
record. 

Direct  delivery  differential.  A  direct... 
delivery  differential  of  15  cents  per 
hundr^weight  should  be  paid  on  all  milk 
received  frwn  bulk  tank  producers  lo¬ 
cated  within  the  1-70  mile  zone  or  from 
producers  who  deliver  their  milk  in  cans 
to  plants  within  such  zone. 

Under  the  Class  I  price  structure 
adopted  herein,  the  Class  I  differential 
at  the  1-10  mile  zone  would  be  $2.61. 
Handlers  in  the  1-10  mile  zone  who  re¬ 
ceive  bulk  tank  milk  directly  from  farms 
should  be  able  vmder  the  provisions 
adopted  herein  to  obtain  such  milk  at 
not  more  than  this  differential  cost.  If 
the  cost  of  hauling  such  milk  from  the 
51-60  mile  zone,  for  example,  were  35 
cents,  as  the  record  suggests,  the  han¬ 
dler  would  recover  15  cents  of  this  cost 
through  the  pool  transportation  credit. 
Another  9  cents  would  be  recovered 
through  the  transportation  differential. 
The  remaining  11  cents  of  the  35-cent 
cost  could  be  recovered  by  negotiating  a 
hauling  deduction  with  the  producer  or 
his  cooperative.  Similar  cost  portrayals 
could  be  set  forth  for  other  near-in  zones 
from  which  direct-ship  bulk  tank  milk 
is  received  by  city  handlers.  However,  it 
is  reasonable  to  presume  under  these  as¬ 
sumptions  that  the  cost  of  such  milk  at 
plants  in  the  1-10  mile  zone  would  ap¬ 
proximate  the  $2.61  differential  cost. 

Under  the  adopted  pricing  arrange¬ 
ment,  the  differential  cost  of  supply 
plant  milk  at  city  plants  would  average 
$2.92  per  hundredweight.  This  would 
mean  a  31 -cent  difference  between  the 
$2.92  cost  of  supply  plant  milk  and  the 
$2.61  cost  of  direct-ship  milk  at  the  city. 
The  31 -cent  difference  represents  the 
19-cent  fixed  hauling  cost  on  long¬ 
distance  shipments  and  the  12-cent  sup¬ 
ply  plant  transfer  cost.  This  difference 
suggests  that  direct-ship  milk  would  be 
worth  up  to  31  cents  per  himdred weight 
more  to  city  handlers  than  the  adopted 
city  Class  I  differential  of  $2.61.  Accord¬ 
ingly,  the  present  5 -cent  direct  delivery 
differential  would  not  adequately  refiect 
the  additional  value  that  direct-ship 
milk  fr(Hn  nearby  areas  would  have  to 
city  handlers  imder  the  new  price  struc¬ 


ture  relative  to  alternative  milk  supplies 
fr(Mn  distant  supply  plants. 

The  economic  value  of  milk  that  met¬ 
ropolitan  area  handlers  receive  directly 
from  producers  is  determined  in  part  by 
the  cost  of  alternative  supplies.  Only 
relatively  limited  quantities  of  milk  are 
available  to  metropolitan  area  handlers 
on  a  direct-ship  basis.  Most  of  the  Class 

I  milk  needed  by  such  handlers  must  be 
obtained  from  distant  supply  plants.  The 
procurement  costs  for  such  milk,  how¬ 
ever,  are  substantially  higher  than  for 
nearby  direct-ship  milk,  which  enhances 
the  value  of  the  direct-ship  milk.  By 
making  their  milk  available  to  the  met¬ 
ropolitan  area  handlers,  the  nearby 
direct-ship  producers  are  providing 
these  handlers  with  an  economic  service 
of  benefit  to  the  handlers,  since  the  han¬ 
dlers  otherwise  would  have  to  incur  the 
additional  procurement  costs  associated 
with  alternative  milk  supplies  from  sup¬ 
ply  plants.  The  direct-ship  producers 
should  be  comp>ensated  for  this  service. 

Although  the  direct-ship  milk  may 
have  greater  value  to  metropolitan  area 
handlers,  the  increase  in  the  present  di¬ 
rect  delivery  differential  should  be  lim¬ 
ited  to  15  cents  per  hundredweight  for 
two  basic  reasons.  First,  the  direct  de¬ 
livery  differential  would  apply,  as  now, 
to  all  direct-ship  milk  used  in  Class  n  as 
well  as  to  that  used  in  Class  I.  Through 
the  transportation  differentials  for  Class 
n  milk,  the  order  already  fixes  the 
Class  n  price  at  plants  in  the  1-10  mile 
zone  8  cents  higher  than  at  the  201-210 
mile  zone.  With  the  15-cent  direct  deliv¬ 
ery  differential,  the  cost  of  Class  n  milk 
at  New  York  City  would  be  23  cents  per 
hundredweight  over  the  base  zone  Class 

II  price.  Actually,  relatively  little  milk 
is  used  in  Class  n  at  the  city  distribut¬ 
ing  plants.  Nevertheless,  in  increasing 
the  direct  delivery  differential,  its  im¬ 
pact  on  a  handler’s  Class  II  milk  cost 
should  be  recognized. 

A  second  consideration  is  the  general 
tendency  for  handlers  not  to  negotiate 
any  hauling  deductions  with  producers 
located  in  those  production  areas  near 
the  major  metropolitan  area.  There  has 
been  a  gradual  shift  of  producers  in 
these  areas  from  the  Order  2  market  to 
the  nearby  New  England  and  Middle  At¬ 
lantic  Federal  order  markets.  To  hold 
their  local  supplies.  Order  2  handlers 
have  been  reluctant  to  seek  authorized 
hauling  deductions  from  the  near-in 
bulk  tank  producers.  Because  the  blend 
prices  in  these  neighboring  markets  can 
be  expected  to  remain  attractive  to  such 
producers,  it  is  questionable  whether 
handlers  will  negotiate  any  hauling  de¬ 
ductions  on  direct-ship  milk.  This,  of 
course,  would  offset  some  of  the  cost  ad¬ 
vantage  that  direct-ship  milk  might  oth¬ 
erwise  have  relative  to  supply  plant  milk. 

The  direct  delivery  differential  zone 
should  continue  to  be  the  1-70  mile 
zone,  rather  than  in  the  1-110  mile 
zone  as  was  proposed.  In  March  1975, 
the  only  month  for  which  such  data 
are  available  in  the  record,  all  of 
the  Class  I  producer  milk  originating  on 
farms  In  the  1-70  mile  zone  was  direct- 
shipped  to  plants  located  in  this  zone. 


With  respect  to  the  more  distant  zones, 
at  least  some  of  the  Class  I  milk  origi¬ 
nating  in  these  zones  and  moved  to  met¬ 
ropolitan  area  plants  was  reloaded.  For 
the  71-80  mile  zone,  the  amount  was  very 
limited — only  1  percent  of  the  total  Class 
I  milk  originating  in  that  zone.  With  re¬ 
spect  to  the  81-90,  91-100,  and  101-110 
mile  zones,  however,  the  amounts  of 
Class  I  milk  reloaded  for  shipment  to 
plants  in  the  1-70  mile  zone  ranged  from 
27  to  29  percent  of  the  total  Class  I  milk 
originating  in  each  of  these  zones. 

Under  the  current  handling  arrange¬ 
ments,  an  extension  of  the  direct  deliv¬ 
ery  differential  zone  would  mean  that 
the  differential  would  be  applicable  not 
only  to  direct-ship  milk,  as  Intended,  but 
also  to  milk  that  is  reloaded  before  be¬ 
ing  delivered  to  metropolitan  area 
plants.  A  handler  could  not  afford  to  pay 
both  the  supply  plant  transfer  cost  and 
the  direct  delivery  differential  on  the 
same  milk.  As  long  as  the  direct  delivery 
differential  is  applied  on  the  basis  of 
where  a  bulk  tank  producer’s  farm  is  lo¬ 
cated  rather  than  on  the  basis  of  such 
producer’s  milk  actually  being  delivered 
directly  from  the  farm  to  the  plant,  it  is 
not  feasible  to  extend  the  application  of 
the  differentital  as  was  proposed. 

Several  exceptions  were  filed  relative 
to  the  recommended  direct  delivery  dif¬ 
ferential.  The  Order  2  cooperatives  that 
proposed  increasing  the  present  5-c«it 
differential  to  10  cents  claimed  that  the 
15-cent  differential  recommended  by  the 
Acting  Administrator,  in  conjunction 
with  his  recommended  15-cent  reduction 
in  the  Class  I  price,  would  not  result  in 
the  price  structure  for  the  market  that 
is  needed  to  resolve  the  Order  2-Order  4 
competitive  problems.  ’They  urged  the 
adoption  of  their  pr(HX)sals  as  presented 
at  the  hearing.  Also,  two  handlers  in 
the  maiicet  urged  that  the  differential 
be  limited  to  7  cents.  Another  Order  2 
handler  claimed  that  a  differential  of 
15  cents  would  provide  too  much  dif¬ 
ference  in  returns  between  producers 
just  inside  the  1-70  mile  zone  and  pro¬ 
ducers  just  outside  this  zone.  Concern 
was  expressed,  too,  that  handlers  pay¬ 
ing  the  direct  delivery  differential  would 
be  competitively  disadvantaged  relative 
to  distributors  in  upsate  New  York.  Ap¬ 
parently  to  accommodate  his  own  situ¬ 
ation,  the  handler  asked  that  no  direct 
delivery  differential  apply  in  the  New 
York  counties  of  Orange,  Ulster,  Putnam 
and  Dutchess. 

For  the  reasons  already  discussed,  an 
increase  in  the  direct  delivery  differ¬ 
ential  to  15  cents  per  hiindredweight, 
with  no  change  in  the  zones  of  atH)llca- 
tion,  should  be  adopted.  The  use  of  a 
lower  rate,  whether  it  be  10  cents  or  7 
cents,  would  mean  a  greater  difference 
in  the  cost  of  supply  plant  milk  and  di¬ 
rect-ship  milk  at  city  plants.  The 
adopted  15-cent  differential  would  place 
the  cost  of  Class  I  milk  from  the  two 
sources  in  a  better  relationship.  It  is 
recognized  that  this  would  result  in  a 
greater  difference  than  now  in  the  re¬ 
turns  to  bulk  tank  producers  located 
just  inside  and  outside  the  outer  limit 
of  the  1-70  mile  zone.  However,  rela- 


FEDERAL  REGISTER,  VOL.  42,  NO.  159— WEDNESDAY,  AUGUST  17,  1977 


PROPOSED  RUiES 


41595 


tively  few  producers  are  located  In  th^ 
61-70  m:  71-80  mile  zones.  In  liiarcli 
1975.  there  were  only  37  producers  in 
the  61-70  mile  zaae.  Only  23  producers 
ware  in  the  71-80  mile  zone.  Ihus,  any 
unrest  amcm^  neighboring  producers  be¬ 
cause  of  this  difference  in  returns  would 
beminimaL 

The  record  provides  no  basis  for  ex- 
cludlDg  Orange,  Ulster,  Putnam,  and 
Dutchess  Counties  in  New  York  from  the 
direct  deUvery  differential  zone.  There 
was  no  showing  that  such  a  change, 
which  was  not  proposed  Partial  Final 
Decision — ^New  York-New  Jersey  at  the 
hearing,  is  needed  in  response  to  some 
particular  problem  that  involves  just 
these  four  coimties. 

In  his  excepticms,  a  Middle  Atlantic 
handler  objected  to  the  recommended 
15-cent  direct  dehvery  differential  on 
the  basis  that  it  was  not  proposed  or  dis¬ 
cussed  at  the  hearing.  Although  the  15- 
cent  rate  was  not  specifically  proposed, 
a  proposal  to  increase  the  iMresent  rate 
an  additional  5  cents  was  listed  in  the 
hearing  notice  and  fully  discussed  at  the 
hearing.  As  discussed  earlier,  the  Secre¬ 
tary  must  have  the  latitude  to  modify 
proposed  order  changes  in  response  to 
the  problems  portrayed  on  the  record. 

A  number  of  cooperatives  in  the  Mid¬ 
dle  Atlantic  market  expressed  concern 
In  their  excepticms  that  a  15-cent  direct 
delivery  differential,  when  applied  on  a 
geographical  basis,  would  re^t  in  milk 
produced  in  the  intermediate  zones  of  the 
market  and  direct-shipped  to  metropol¬ 
itan  area  plants  being  ];^ced  too  low  rel¬ 
ative  to  milk  produced  within  the  1-70 
mile  zone.  The  cooperatives  claimed  that 
there  are  substantial  quantities  of  bulk 
tank  milk  produced  between  the  1-70 
mile  zone  and  the  201-210  mile  zone  that 
could  be  moved  directly  from  farms  to 
distributing  plants  in  the  metropolitan 
area  for  Cla^  I  use.  With  no  direct  de¬ 
livery  differential  applying  to  such  milk, 
they  ccmtended,  metropolitan  area  han¬ 
dlers  would  have  an  incentive  to  obtain 
the  mm’e  distant  mUk  on  a  direct-ship 
basis  rather  than  the  milk  in  the  1-70 
mile  zone  to  which  a  direct  delivery  dif¬ 
ferential  would  apply.  For  this  reason, 
the  cooperatives  urged  that  in  addition 
to  an  milk  produced  within  the  1-70  mile 
zone  the  direct  delivery  differential  ap¬ 
ply  also  to  Partial  Final  Decision — New 
York -New  Jersey  all  other  milk  delivered 
directly  from  farms  to  plants  within  the 
1-70  mile  zone. 

An  Order  2  handler  also  expressed  the 
same  concern  in  his  exceptions.  He 
claimed  that  the  higher  dir^t  delivery 
differential  would  discourage  handlers 
from  purchasing  milk  from  producers 
inside  the  1-70  mile  zone  and  that  such 
producers  would  then  have  no  market 
and  would  go  out  of  business. 

Actual  operating  experience  under  the 
adopted  order  changes  must  be  obtained 
before  it  can  be  determined  if  such  con¬ 
cerns  are  Justified.  Although  there  may 
be  some  incentive  for  metropolitan  area 
handlers  to  seek  direct-ship  bulk  tank 
milk  fiXHn  the  intermediate  z<mes,  it 
ts  not  likely  that  this  would  be  at  the 
expense  of  the  near-ln  supplies,  under 


the  adopted  order  changes,  such  near¬ 
in  "ndk.  even  with  the  15-cait  direct  de¬ 
livery  differential,  would  still  be  cheaper 
for  such  handlers  than  Class  I  mlTk  ob¬ 
tained  ftom.  distant  supply  plants.  Also, 
a  handler  could  recover  only  30  cents  of 
the  farm-to-plant  hauling  cost  for  di¬ 
rect-ship  bulk  tank  milk.  While  the  rec¬ 
ord  has  somewhat  limited  information 
regarding  the  hauling  costs  for  long-dis¬ 
tance  movements  of  direct-ship  milk,  it 
is  evident,  nevertheless,  that  such  costs 
would  exceed  30  cents  per  himdredweight 
by  increasingly  greater  amounts  the  more 
distant  the  source  of  milk.  In  this  cir- 
ciunstance,  it  would  appear  that  any  cost 
advantage  on  direct-ship  milk  supplies 
from  the  intermediate  zones  would  di¬ 
minish  the  fiuiher  a  handler  went  for 
milk.  For  these  reasons,  the  exceptions 
are  not  persuasive. 

Upstate  fttud  differential.  A  proposed 
“upstate  fluid  differential”  of  10  cents 
per  hundredweight  to  be  applicable  to 
Class  I  milk  received  at  distributing 
plants  located  outside  the  1-65  mile  zone 
frmn  farms  beyond  the  1-110  mile  zone 
should  not  be  adopted. 

This  proposal  was  intended  to  provide 
a  certain  cost  relationship  between  dis¬ 
tributing  plants  in  upstate  New  York 
and  distributing  plants  in  the  major 
metropolitan  area  for  milk  received  at 
these  plants  for  Class  I  use.  It  was 
pointed  out  that  most  upstate  distribut¬ 
ing  plants  receive  milk  directly  from 
farms,  thereby  avoiding  reloading  costs 
that  are  incurred  by  the  metropcditan 
area  handlers  who  receive  milk  from 
supply  plants.  Proponents  contended 
that  the  additicmal  10-cent  charge  to  the 
upstate  handlers  would  tend  to  equalize 
procurement  costs  among  competing 
handlers.  The  extra  10  cents  charged 
such  upstate  handlers  would  be  pooled, 
which  would  result  in  a  shghtly  higher 
uniform  price  to  all  producers  in  the 
market. 

Although  the  thrust  of  the  order 
changes  adc^ted  herein  is  to  more  nearly 
equate  the  procurement  costs  of  compet¬ 
ing  handlers,  the  proposed  10-cent 
charge  would  go  beyond  what  is  neces¬ 
sary  to  meet  the  competitive  problems 
portrayed  (m  this  record.  Moreover,  the 
propo^  gives  no  consideration  to  the 
present  adequacy  of  milk  supplies  at  dis¬ 
tributing  plants  in  upstate  New  York. 
Although  the  Class  I  price  would  be  low¬ 
ered  throughout  the  milkshed  imder  the 
proposals  adopted  herein,  there  is  no  in¬ 
dication  that  any  offsetting  increase  in 
the  Class  I  price  at  such  plants  is  neces¬ 
sary  to  attract  adequate  n^k  supplies  to 
these  plants  for  fluid  use. 

The  cooperatives  that  proposed  the  up¬ 
state  fluid  differential  argued  in  their 
exceptions  to  the  recommended  decision 
that  the  10-cent  differential  Is  needed  to 
provide  a  closer  alignment  of  Class  I 
milk  costs  between  upstate  New  York  dis¬ 
tributors  and  distributors  In  the  metro¬ 
politan  area.  The  same  position  was 
taken  tn  their  exceptlcms  by  two  Order 
2  handlers. 

As  Indicated,  such  a  differential  must 
b«  viewed  in  terms  of  the  need  for  a 
higher  price  to  attract  milk  supplies  to 


the  upstate  plants.  The  reccxrd  In  no  way 
suLggests  that  such  plants  would  be  un¬ 
able  to  obtain  the  milk  supplies  needed 
few  their  Class  I  operatiems  xmder  the 
pricing  ad(^ted  herein. 

Perhaps  more  basic  to  the  issue  Is  the 
fact  that  the  proposed  differential  would 
fail  to  maintain  imiform  Class  I  prices 
among  handlers,  as  required  by  the  Act. 
An  upstate  distributing  plant  receiving 
bulk  tank  milk  from  producers  in  a  near¬ 
by  zone  would  haw  to  pay  10  cents  per 
hundredweight  more  for  Class  I  milk 
than  a  supply  plant  obtaining  Class  I 
milk  from  the  same  zone.  For  this  rea¬ 
son,  also,  the  proposed  upstate  fluid  dif¬ 
ferential  should  not  be  adopted. 

2.  Changes  in  certain  classification 
provisions.  Cooperatives  and  proprietary 
handlers  propo^  several  changes  In  the 
provisions  that  set  forth  the  maimer  in 
which  milk  shall  be  classified.  The  spe¬ 
cific  changes  are  discussed  under  the  fol¬ 
lowing  subheadings. 

a.  Classification  of  milk  moved  be¬ 
tween  Order  2  pool  plants  and  plants 
regulated  under  an  order  administered 
solely  by  the  State  of  New  York.  A  pro¬ 
posal  to  classify  transfers  of  milk  be¬ 
tween  an  Order  2  pool  plant  and  a  plant 
regulated  under  a  New  York  State  order 
in  the  same  maimer  as  transfers  between 
an  Order  2  plant  and  a  plant  under  an¬ 
other  Federal  order  should  not  be 
adopted.* 

A  handler  organization  proposed  that 
milk  moved  between  a  plant  regulated 
under  the  New  York-New  Jersey  order 
and  a  plant  regulated  under  a  New  York 
State  order  (other  than  the  State  coim- 
terpart  of  Federal  Order  2)  be  accorded 
the  same  regulator:’  treatment  now  pro¬ 
vided  under  Order  2  for  milk  moving  be¬ 
tween  federally-regulated  markets. 
Thus,  the  classification  of  milk  trans¬ 
ferred  by  an  Order  2  handler  to  a  plant 
regulated  xmder  a  State  order  would  be 
determined  by  the  classification  estab¬ 
lished  for  such  milk  xmder  the  State 
regxilations.  Packaged  milk  that  Is  classi¬ 
fied  in  Class  I  as  defined  xmder  the  State 
regulations  could  be  transferred  to  an 
Order  2  plant  without  the  receiving  han¬ 
dler  incurring  any  obligation  xmder  Or¬ 
der  2  on  such  milk.  Receipts  of  bxilk  milk 
at  the  Order  2  plant  woxild  be  classified 
pro  rata  to  the  plant’s  utilization  xmless 
a  Class  n  classification  were  requested 
by  both  plant  operators. 

The  witness  for  the  proponent  han¬ 
dlers  indicated  that  the  proposal  was 
prompted  by  the  experience  of  an  Order 
2  handler  who  also  operates  a  plant  In 
Rochester,  New  York,  that  Is  regxilated 
under  a  separate  State  order.  According 
to  the  witness,  the  Rochester  plant  has 
both  a  fluid  milk  operation  and  a  manu- 
factxiring  operation.  Bxilk  milk  pooled 
xmder  Order  2  is  moved  to  the  Rochester 
plant  for  manufactxirlng.  At  the  same 
time,  the  handler  moves  a  very  limited 
quantity  of  packaged  flxild  milk  products 
from  the  Rochester  plant  to  an  Order  3 
pool  plant  for  the  latter  plant’s  em¬ 
ployees. 

The  xvitness  indicated  that  the  State 
regulations  require  that  fluid  mlBi  sales 
in  ^e  maiketlng  area  defined  hy  the 
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State  order  be  assigned  first  to  milk  of 
qualified  dairy  farmers  who  supply  the 
fluid  needs  of  that  market.  He  stated 
that  imder  the  terms  of  Order  2,  how¬ 
ever,  bulk  milk  transfers  to  the  Roches¬ 
ter  plant,  although  intended  for  manu¬ 
facturing,  are  assigned  to  both  Class  I 
and  Class  II.  This,  he  pointed  out,  re¬ 
sults  In  the  handler  being  charged  twice 
for  a  portion  of  his  fluid  milk  sales,  i.e., 
once  tmder  the  State  order  and  again 
under  the  Federal  order.  The  witness 
further  stated  that  the  packaged  milk 
moved  from  the  Rochester  plant  to  the 
Order  2  plant  is  Class  I  imder  the  State 
order  but  is  prorated  to  Class  I  and  Class 
II  under  the  provisions  of  Order  2.  He 
contended  that  the  Federal  order  thus 
imposes  a  penalty  on  milk  moved  be¬ 
tween  plants  regulated  under  a  sepa¬ 
rate  New  York  State  order  and  plants 
regulated  under  Federal  Order  2. 

Although  there  was  no  opposition  tes¬ 
timony  concerning  the  proposal,  its 
adoption  was  opposed  in  a  brief  submit¬ 
ted  by  two  cooperatives.  They  expressed 
the  view  that  the  proposed  change  could 
result  in  a  surplus  classification  for  Or¬ 
der  2  milk  that  actually  was  shipped  to 
a  State  regulated  plant  for  fluid  use.  The 
cooperatives  suggested  that  a  more  ap¬ 
propriate  solution  would  be  the  amend¬ 
ment  of  the  State  order  if  some  relief  is 
considered  necessary. 

According  the  same  regulatory  treat¬ 
ment  for  milk  movements  between  the 
Order  2  market  and  a  State  order  market 
as  is  provided  for  milk  movements  be¬ 
tween  federally-regulated  markets  would 
imply  that  the  State  order  is  comparable 
with  Order  2  in  its  regulatory  effective¬ 
ness.  This  is  not  the  case.  Not  only  are 
the  provisions  of  the  State  orders  sig¬ 
nificantly  different  from  those  of  Order  2 
but  the  State  orders  cannot  be  effective 
in  pricing  milk  received  from  out-of-state 
sources,  since  the  State  of  New  York  has 
no  pricing  authority  relative  to  such  milk. 
Regulation  of  plants  under  the  New  York 
statutes  therefore  provides  no  assur¬ 
ance  that  the  classification  and  pricing 
of  milk  received  at  such  plants  are  com¬ 
patible  with  the  provisions  of  the  New 
York -New  Jersey  order. 

In  their  exceptions  to  the  recom¬ 
mended  decision,  the  proponent  han¬ 
dlers  objected  to  the  Acting  Administra¬ 
tor’s  recommendation  that  their  pro¬ 
posals  be  denied.  Their  supporting  argu¬ 
ments  were  essentially  a  reiteration  of 
their  testimony  at  the  hearing,  which 
has  been  fully  considered.  There  is  no 
basis  for  reaching  a  different  conclusion 
.on  this  issue. 

b.  Classification  of  bulk  milk  received 
from  other  order  plants.  Bulk  milk  re¬ 
ceived  at  an  Order  2  pool  plant  fr(«n  a 
plant  regulated  imder  another  Federal 
order,  if  not  classified  as  Class  n  milk 
by  agreement,  should  be  classified 
pro  rata  to  the  marketwide  utilization  of 
producer  milk  or  the  handler’s  total 
utilization,  whichever  results  in  the 
greater  Class  n  dasslflcation.  The  classi¬ 
fication  of  such  receipts  ^ould  be  limited 
however,  so  that  the  quantity  of  milk 
assigned  to  Class  n  Is  not  greater  than 
the  receiving  handler’s  Class  n  use. 


Such  receipts  are  now  classified  pro 
rata  to  the  utilization  in  each  class  at  the 
plant  where  the  milk  was  received. 

The  classification  procedure  adopted 
herein  for  receipts  of  other  order  milk 
was  proposed  by  a  number  of  coopera¬ 
tives,  although  they  urged  that  certain 
modifications  be  included.  Certain  coop¬ 
eratives  proposed  that  when  prorating 
the  other  order  milk  the  utilization  of  the 
receiving  plant,  rather  than  the  receiving 
handler’s  total  utilization  in  his  system, 
be  used  whenever  this  would  result  in 
more  of  the  milk  being  assigned  to  Class 
II.  The  other  cooperatives  suggested  that 
the  allocation  of  other  order  bulk  milk 
to  the  receiving  handler’s  utilization  be 
carried  out  at  an  earlier  point  in  the  allo¬ 
cation  procedure. 

In  supporting  the  proposals,  spokes¬ 
men  for  proponents  pointed  out  that 
other  order  bulk  milk  received  at  a  Class 
1  distributing  plant  operated  by  a  mul¬ 
tiple-plant  handler  is  now  assigned  pri¬ 
marily  to  Class  I,  even  if  the  handler’s 
other  pool  plants  are  mainly  Class  n 
operations.  ’This  procedure,  they  as¬ 
serted,  gives  the  other  order  milk  a  pri¬ 
ority  claim  on  the  handler’s  Class  I  use 
and  results  in  more  milk  from  local  pro¬ 
ducers  being  assigned  to  Class  n.  Ac¬ 
cording  to  the  spokesmen,  the  intent  of 
the  proposals  is  to  encourage  handlers 
to  use  pool  milk  for  fluid  use  and  to 
minimize  any  displacement  of  local  milk 
in  Class  I  with  other  order  milk.  Wit¬ 
nesses  contended,  however,  that  the  pro¬ 
posals  would  not  prevent  or  Impede 
interorder  milk  movements  when  addi¬ 
tional  milk  is  needed  for  fluid  use.  They 
also  pointed  out  that  the  proposed  classi¬ 
fication  conforms  with  the  procedure  fol¬ 
lowed  under  virtually  all  other  Federal 
orders. 

Receipts  of  other  order  bulk  milk  not 
assigned  to  Class  II  use  by  agreement 
presently  are  assigned  pro  rata  to  the 
utilization  in  each  class  at  the  Order  2 
plant  where  the  milk  is  received.  Thus, 
in  the  case  of  a  handler  who,  for  example, 
operates  a  pool  distributing  plant  and  a 
pool  plant  at  which  the  utilization  is 
largely  Class  n,  receipts  of  other  order 
bulk  milk  at  the  distributing  plant 
are  assigned  largely  to  Class  I.  At 
the  same  time,  pool  milk  received 
from  local  producers  at  the  han¬ 
dler’s  other  pool  plant  is  assigned 
largely  to  Class  n.  Although  the  han¬ 
dler’s  total  operation  utilizes  milk  from 
both  local  and  other  order  producers, 
the  economic  burden  of  the  handler’s 
lower-valued  reserve  milk  supplies  is 
borne  by  the  local  producers.  Thus,  an 
equitable  sharing  of  Class  I  and  Class  n 
utilization  among  the  handler’s  supply 
sources  is  not  achieved. 

The  provisions  for  dealing  with  inter¬ 
order  bulk  shipments  should  be  ones 
which  assign  a  proportion  of  the  Class 
I  and  Class  n  utilization  of  the  receiving 
handler  between  the  local  producers  and 
the  other  order  producers  in  a  way  that 
accords  recognition  to  each  group’s  in¬ 
terest  In,  and  contribution  to,  such  uti- 
Uzatiim.  As  provided  under  other  orders, 
Intenuder  bulk  miflc  shipments  should 
share  in  the  utilizatlim  of  Order  2  han¬ 


dlers  basically  to  the  same  extent  that 
Order  2  producers  share  in  the  market’s 
Class  I  and  Class  n  utilization.  Accord¬ 
ingly,  the  classification  of  bulk  miiir 
received  frMn  other  order  plants  by  han¬ 
dlers  receiving  both  local  and  other  order 
supplies  should  be  determined  by  assign¬ 
ing  the  marketwide  utilization  to  such 
milk,  unless  a  Class  n  classification  is  re¬ 
quested.  This  would  mean  that  when  a 
handler  calls  upon  another  order  market 
to  furnish  a  part  of  his  total  supply  his 
local  producer  milk  would  not  be  as¬ 
signed  the  lower  surplus  return  until  the 
milk  from  the  shipping  market  has  been 
assigned  a  Class  n  utilization  equal  to 
the  marketwide  utilization  of  Class  n 
milk  in  the  receiving  market. 

The  limit  placed  on  the  quantity  of 
other  order  milk  assigned  to  Class  n  (i.e., 
the  actual  quantity  utilized  as  Class  n 
by  the  receiving  handler)  assures  that 
the  order  provisions  themselves  will  not 
assess  the  handler  an  additional  cost  re¬ 
lated  to  the  assignment  to  Class  n  of 
milk  in  excess  of  a  handler’s  own  utiliza¬ 
tion  in  that  class.  It  assures  also  that 
producers  in  the  shipping  market  will 
have  their  milk  classified  as  Class  n 
milk  in  no  greater  quantity  than  that 
actually  utilized  by  the  handler  to  whom 
the  milk  was  transferred. 

The  order  should  not  provide  for  mar¬ 
ketwide  proration  of  bulk  milk  received 
from  another  order  plant  when  the 
receiving  handler  has  a  greater  propor¬ 
tion  of  milk  in  Class  n  than  the  average 
in  the  receiving  market.  Instead,  such 
milk  should  be  classified  pro  rata  to  the 
handler’s  total  utilization  in  each  class. 
Marketwide  proration  of  receipts  of  milk 
from  other  markets  is  designed  to  deal 
primarily  with  milk  received  by  a  han¬ 
dler  who  is  supplementing  his  local  sup¬ 
ply  for  Class  I  use.  In  the  case  of  a  han¬ 
dler  with  a  higher  proportion  of  milk  in 
Class  n  than  the  market  average,  mar¬ 
ketwide  proration  would  tend  to  encour¬ 
age  unduly  and  imeconomically  the  im¬ 
portation  of  milk  because  it  would  as¬ 
sign  a  disproportionate  share  of  the  milk 
of  local  producers  to  Class  n. 

Other  order  milk  may  be  imported  by 
a  handler  who  operates  just  a  single 
plant.  In  such  cases,  the  milk  would  be 
assigned  to  the  particular  plant’s  utiliza¬ 
tion  within  the  limits  described  above. 
In  other  cases,  however,  the  milk  may  be 
received  at  the  distributing  plant  of  a 
multiple-plant  handler.  ’The  Class  I  uti¬ 
lization  at  such  plant  is  likely  to  be 
higher  than  the  average  Class  I  utiliza¬ 
tion  at  all  of  his  pool  plants.  It  is  pos¬ 
sible  that  the  handler  would  have  sup¬ 
plies  at  his  other  pool  plants  which  would 
be  in  lower-priced  uses  than  the  milk 
brought  in  from  other  regulated  mar¬ 
kets.  If  the  milk  imported  by  a  multiple- 
plant  handler  is  assigned  in  this  case 
only  to  the  receiving  plant’s  utilization, 
such  assignment  could  reduce  the  han¬ 
dler’s  percentage  of  producer  milk  m 
Class  I  in  his  system  to  a  greater  extent 
than  if  the  assignment  were  applied 
over  the  wh(de  system. 

Assigning  bulk  receipts  from  other 
order  plants  to  the  handler’s  system 
utilization  will  prevent  a  handler  with 
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more  than  one  pool  plant  from  discrim¬ 
inating  against  either  his  own  producers 
or  those  supplying  the  other  Federal 
order  market  by  Importing  milk  not 
fUling  a  bona  fide  ne^  for  Class  I  use. 
The  order  should  provide,  therefore,  that 
receipts  of  interorder  bulk  milk  be  pro¬ 
rated  to  the  combined  utilization  of  milk 
at  all  of  the  handler’s  pool  plants  in  the 
receiving  maiiset. 

At  the  hearing,  producer  groups  pro¬ 
posed  that  the  utilization  of  the  receiv¬ 
ing  plant  be  used  in  those  cases  where 
this  would  result  in  a  greater  Class  n 
classification  of  the  other  order  milk 
than  if  the  utilization  of  the  handler’s 
system  were  used.  Their  spdcesman  indi¬ 
cated  that  this  procedure  would  gener¬ 
ally  preclude  such  milk  from  sharing  in 
the  receiving  handler’s  Class  I  utUizaticm 
at  other  plants  when  the  milk  is  received 
at  the  handler’s  msmufacturing  plant  for 
Class  n  use  but  a  Class  n  classification 
is  not  requested  by  the  receiving  and 
shipping  handlers. 

This  procedure  should  not  be  adopted. 
The  order  provides  that  a  Class  n  classi¬ 
fication  may  be  requested  by  the  two 
handlers  Involved  when  bulk  milk  is 
shipped  from  one  market  to  another  for 
surplus  disposal.  This  arrangement  facil¬ 
itates  the  disposal  of  surplus  milk 
through  outlets  in  another  market  with¬ 
out  disrupting  intermarket  blend  price 
relationships.  It  is  expects  that  when 
milk  is  received  at  an  Order  2  plant  for 
manufacturing  the  handlers  will  request 
the  lower  classification  for  the  milk.  In 
the  absence  of  such  request,  it  must  be 
assumed  that  the  Order  2  handler  is  sup¬ 
plementing  his  local  supply  for  his  Class 
I  operation.  In  this  case,  the  classifica¬ 
tion  of  the  other  order  milk  should  re¬ 
flect  the  handler’s  reliance  on  both 
local  and  other  order  producers  for  milk 
for  fluid  use. 

In  order  to  implement  the  procedure 
adopted  herein  for  classifsdng  other  order 
bulk  milk  on  the  basis  of  the  combined 
utilization  at  all  of  the  handler’s  pool 
plants,  it  is  necessary  to  modify  the  pro¬ 
cedure  for  allocating  a  handler’s  milk  re¬ 
ceipts  to  his  utilization.  The  changes  es¬ 
tablish  a  procedure  whereby  the  milk 
from  other  order  plants  will  be  classified 
on  the  basis  of  the  handler’s  total  sys¬ 
tem,  but  will  be  assigned  to  classes  at  the 
pool  plant  of  actual  receipt.  Under  this 
procedure,  a  situation  may  arise  where 
the  quantity  of  other  source  milk  to  be 
subtracted  from  a  specific  class  (as  de¬ 
termined  from  receipts  and  utilization 
in  his  entire  system)  exceeds  the  utiliza¬ 
tion  remaining  in  that  class  at  the  plant 
of  actual  receipt.  In  this  case,  an  ac¬ 
counting  technique  is  used  for  increasing 
the  utilization  in  such  class  at  the  plant 
of  actual  receipt  and  making  a  cor¬ 
responding  reduction  in  the  same  class 
at  one  or  more  of  his  other  pool  plants 
in  his  system.  Since  such  exchanges  of 
utilization  will  be  made  In  corresponding 
amounts  as  between  plants,  this  tech¬ 
nique  will  not  change  the  amount  of  milk 
to  be  accoimted  for  at  each  plant  or  the 
classification  of  milk  within  the  han¬ 
dler’s  entire  system.  The  order  should 
specify  that  such  utilization  shifts  be 


made  first  at  the  other  pool  plant  of  the 
handler  located  nearest  to  the  plant  of 
actual  receipt,  and  then  in  sequence  at 
each  successively,  more  distant  pool 
plant  of  the  handler. 

The  present  sequence  for  allocating  re¬ 
ceipts  from  various  sources  to  a  handler’s 
utilization  should  not  be  changed.  A 
spokesman  for  several  cooperatives  asked 
that  the  allocation  procedure  be  reviewed 
to  determine  whether  the  pro  rata  classi- 
ficatima  of  other  order  bulk  milk  should 
be  moved  forward  in  the  allocation  se¬ 
quence.  ’The  cooperatives’  position  was 
that  such  a  shift,  if  appropriate,  would 
increase  the  availability  of  Class  n  utili¬ 
zation  for  assignment  to  receipts  of  other 
order  milk. 

If  other  order  milk  were  prorated 
earlier  in  the  allocation  sequence,  some 
receipts  from  imregulated  sources  neces¬ 
sarily  would  be  classified  later  in  the 
sequence.  Thus,  receipts  of  other  order 
milk  would  be  assigned  to  Class  n  utili¬ 
zation  before  such  receipts  from  imregu- 
lated  sources.  This  could  result  in  a 
greater  quantity  of  imregulated  milk 
being  assigned  to  Class  I  uses  than 
otherwise,  and  a  corresponding  Increase 

the  handler’s  pool  obligation.  Such  a 
change  would  not  be  appropriate  on  the 
basis  of  this  record  and  should  not  be 
made. 

As  indicated,  the  marketwide  utiliza¬ 
tion  of  producer  milk  for  the  Order  2 
market  will  be  one  of  the  bases  for  clas¬ 
sifying  bulk  milk  received  from  other 
Federal  order  markets.  However,  the 
actual  marketwide  utilization  for  the 
month  in  which  the  milk  is  received 
cannot  be  determined  until  the  other 
order  milk  is  classified.  This  cannot  be 
done  until  the  marketwide  utilization  is 
known.  To  overcome  this  problem,  the 
order  should  provide  for  the  use  of  an 
estimated  marketwide  utilization.  The 
estimate  should  be  announced  by  the 
market  administrator  and  should  be  final 
for  this  purpose. 

c.  Classification  of  milk  dumped,  dis¬ 
posed  of  for  animal  feed,  or  lost  under 
extraordinary  circumstances.  Fluid  milk 
products  that  a  handler  dumps,  disposes 
of  for  animal  feed,  or  loses  due  to  ex¬ 
traordinary  circumstances  beyond  his 
control  should  be  classified  as  Class  n 
milk. 

Presently,  such  types  of  disposition  are 
considered  as  part  of  a  pool  plant’s 
shrinkage  of  milk.  Under  the  current 
provisions,  shrinkage  is  prorated  to  the 
plant’s  utilization  in  each  class,  except 
that  the  Class  II  assignment  is  limited 
to  2  percent  of  the  plant’s  actual  Class  n 
use.  Thus,  the  classification  of  these  sev¬ 
eral  types  of  disposition  varies  according 
to  the  type  of  plant  operation  involved. 

A  handler  organization  proposed  that 
fluid  milk  products  dumped  or  discarded, 
or  destroyed  or  lost  under  extraordinary 
circumstances,  be  specified  as  CHass  n 
milk.  The  organization’s  spokesman  in¬ 
dicated  that  a  handler  may  dump  milk 
becaiise  it  is  imsuitable  for  disposition 
as  a  fluid  milk  product.  He  cited  in¬ 
stances  where  entire  truck  loads  of  milk 
have  been  dumped  becaiise  strong  odors 
or  high  acidity  rendered  the  milk  useless 


for  fluid  purposes.  He  pointed  out  that 
occasicmally  a  manufacturing  outlet  can 
be  located  to  take  such  milk,  but  that 
quite  often  outlets  are  not  available  or 
they  may  be  so  distant  that  such  disposi¬ 
tion  is  not  economically  feasible.  With 
resi>ect  to  milk  destroyed  or  lost  under 
extraordinary  circumstances,  the  witness 
indicated  that  a  Class  n  classification 
should  be  provided  to  cover  situations 
where  milk  is  destroyed  through  acci¬ 
dental  contamination  or  is  lost  in  a  truck 
accident. 

Classifying  dumped  milk,  in  Class  II 
was  supported  by  another  handler.  The 
handler’s  witness  pointed  out  that  han¬ 
dlers  ordinarily  experience  some  spoilage 
in  fluid  milk  products,  particularly  in 
the  case  of  route  returns.  ’The  witness 
stated  that  handlers  must  either  dump 
such  milk  or  dispose  of  it  as  animal  feed, 
and  urged  that  such  disposition  be 
priced  as  Class  II  milk.  He  claimed  that 
such  classification  is  justified  because 
the  handler  receives  virtually  no  mone¬ 
tary  return  for  such  milk.  The  witness 
also  supported,  on  the  same  basis,  a  Class 
n  classiflcati(Hi  for  milk  destroyed  or  lost 
tmder  extraordinary  circumstfmces,  such 
as  vehicular  accidents,  fire,  flood,  or 
similar  catastrophic  occurrences. 

A  number  of  cooperatives  in  the  mar¬ 
ket  (H>P06ed  the  classification  changes 
urged  by  handlers.  It  was  their  position 
that  dumpage  and  losses  due  to  extraor¬ 
dinary  circumstances  are  business  risks 
and  should  be  absorbed  by  the  handler. 
They  contended  that  milk  lost  under 
extraordinary  circumstances  should  not 
be  classified  as  Class  n  milk  since  han¬ 
dlers  customarily  insure  against  such 
losses. 

“Shrinkage”  should  be  considered  as 
a  disappearance  of  milk  that  caimot  be 
acounted  for  in  a  handler’s  operations. 
When  a  handler  finds  it  necessary  to 
dump  fluid  milk  products  or  dispose  of 
fluid  milk  products  for  animal  feed,  it 
is  possible  to  establish  that  such  dispo¬ 
sition  actually  occurred.  Also,  to  the  ex¬ 
tent  determinable  from  records,  milk 
that  is  lost  or  destroyed  can  represent  a 
known  disposition.  In  these  cases,  the 
milk  involved  can  be  accoimted  for  and 
should  not  be  included  with  shrinkage 
as  milk  for  which  no  disposition  can  be 
established.  Moreover,  since  the  handler 
receives  virtually  no  return  from  such 
disposition,  the  handler’s  obligation  im- 
der  the  order  for  such  milk  should  be 
limited  to  the  lowest  class  price  under 
the  order,  which  is  the  Class  H  price. 
Although  the  loss  may  be  insured,  it  is 
reasonable  to  presume  that  any  indem¬ 
nification  would  be  commensurate  with 
whatever  value  is  established  for  the 
milk  under  the  order. 

It  is  important  that  the  market  ad¬ 
ministrator  have  an  opportunity  to  verify 
all  dispositions  of  milk  claimed  by  a 
handler.  In  the  case  of  fluid  milk  prod¬ 
ucts  disposed  of  for  animal  feed,  han¬ 
dlers  should  keep  records  suitable  for  the 
market  administrator  to  determine  that 
.such  dispositions  actually  occurred. 
When  milk  is  dumped,  however,  the 
market  administrator  cannot  later  de¬ 
termine  with  certainty  the  quantities 
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involved  through  examination  of  handler 
records.  Therefwe,  it  will  be  necessary 
for  the  handler  to  provide  the  market 
administrator  advance  notice  and  oppor- 
timity  to  verify  milk  dumpages,  as  pre¬ 
scribed  by  the  market  administrator. 

Milk  destroyed  or  lost  under  extraor¬ 
dinary  circumstances  completely  beyond 
the  handler’s  control  should  be  Class  II 
milk  to  the  extent  that  the  quantity 
involved  can  be  established  from  han¬ 
dler  records  satisfactory  to  the  mar¬ 
ket  administrator.  Such  Class  II  milk 
should  include  milk  destroyed  or  lost  as 
a  result  of  such  things  as  vehicular  ac¬ 
cidents,  fire  or  floods.  In  such  circum¬ 
stances,  it  is  impossible  to  provide  ad¬ 
vance  notice  to  the  market  administra- 
tw.  However,  the  quantities  of  fluid  milk 
products  involved  can  generally  be  estab¬ 
lished  in  a  reasonable  manner.  The  quan¬ 
tities  of  milk  lost  in  a  truck  accident,  for 
example,  can  frequently  be  verified  from 
shipping  invoices  or  from  farm  pickup 
records. 

It  is  not  intended  tliat  this  provision 
shall  be  applicable  to  milk  lost  through 
faulty  pipe  connections,  open  or  leaking 
valves,  brc^en  hoses,  contaminatimi  and 
similar  accidents  that  must  be  considered 
normal  business  hazards.  Milk  lost  in 
such  manner  is  part  of  the  normal 
shrinkage  experienced  in  any  milk  op¬ 
eration  and  such  losses  are  adequately 
provided  for  under  the  shrinkage  pro¬ 
visions. 

At  the  hearing,  proponent’s  witness  in¬ 
dicated  his  intent  that  milk  contami¬ 
nated  with  antibiotics  be  considered  as 
destroyed  or  lost  under  extraordinary 
circumstances.  In  the  event  such  milk 
could  not  be  otherwise  disposed  of,  the 
dumpage  provisions  adopted  herein 
should  accommodate  the  disposition  of 
such  milk. 

In  their  exceptions  to  the  recom¬ 
mended  decision,  the  opposing  coopera¬ 
tives  reiterated  several  arguments  pre¬ 
sented  at  the  hearing  as  to  why  these 
classification  changes  should  not  be 
adopted.  The  points  raised  provide  no 
basis  for  now  reaching  a  different  con¬ 
clusion  cm  this  issue. 

4.  Charges  on  overdue  accounts.  The 
order  should  provide  for  the  application 
of  a  late-payment  charge  of  1  percent 
per  month  on  handler  obligations  to  the 
market  administrator  that  are  overdue. 
Such  obligations  would  be  those  due  the 
producer  settlement  fund  and  the  ad¬ 
ministrative  expense  fund,  both  of  which 
are  maintained  by  the  market  adminis¬ 
trator.  Any  such  unpaid  obligation 
should  be  increased  by  1  percent  on  the 
first  day  after  the  due  date  of  the  obliga- 
ticai  and  on  the  same  day  of  each  suc¬ 
ceeding  month  until  the  obligation  is 
paid. 

The  institution  of  a  late-payment 
charge  imder  the  order  was  proposed  by 
a  cooperative  association.  It  proposed 
that  any  unpaid  obligation  of  a  handler 
that  is  due  the  market  administrator  be 
increased  on  a  daily  basis,  beginning 
the  first  day  the  obligation  is  overdue, 
by  an  amoimt  reflecting  the  “prime  rate” 
charged  by  banks  plus  5  percentage 
points.  Thus,  if  the  prime  rate  (the  Inter¬ 
est  charged  by  commercial  banks  on  loans 
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to  their  preferred  business  customers) 
were  7  percent,  the  anrmai  charge  would 
be  12  percent  (7  percent  plus  5  per¬ 
centage  points),  or  approximately  0.033 
percent  as  applied  on  a  daily  basis. 

As  set  forth  in  the  hearing  notice, 
the  cooperative’s  proposal  also  would 
have  applied  a  charge  on  any  overdue 
payments  by  the  market  administrator 
from  the  producer  settlement  fund  to 
handlers.  At  the  hearing,  however,  the 
cooperative  deleted  this  type  of  charge 
from  its  proposal. 

The  proposal,  including  the  charge  on 
overdue  payments  by  the  market  admin¬ 
istrator,  was  supported  by  a  number  of 
other  cooperatives  in  the  market. 

Spokesmen  for  the  proponent  and 
supporting  cooperatives  indicated  that 
the  institution  of  a  charge  on  overdue 
obligations  eff  handlers  is  necessary  to 
encourage  prompt  payments  to  the  mar¬ 
ket  administrator  by  regulated  handlers. 
'They  cited  the  collection  problems  being 
experienced  by  the  market  administra¬ 
tor  and  indicated  that  producers  have 
an  Interest  in  timely  payments  by  han¬ 
dlers.  It  was  pointed  out  that  late  pay¬ 
ments  can  result  in  the  market  admin¬ 
istrator  having  insufficient  money  in  the 
producer  settlement  fund  to  make  the 
necessary  equalization  payments  to  han¬ 
dlers,  with  handlers  in  turn  being  unable 
to  pay  their  i^oducers.  It  was  also  pointed 
out  that  late  payments  result  in  money 
due  the  market  administrator  not  being 
available  for  investment  by  him  to  maxi¬ 
mum  advantage,  such  as  during  the 
heavy-production  months  when  money 
from  handlers  is  withheld  under  the 
“Louisville  Plan”  for  later  payment  to 
producers  during  the  short-production 
months.  In  addition,  the  spokesmen  in¬ 
dicated  that  those  handlers  making  late 
payments  have  a  cmnpetitive  advantage 
m  their  business  operations  relative  to 
handlers  making  timely  payments. 

In  support  of  the  proposed  late-pay¬ 
ment  charge,  the  witness  for  the  propo¬ 
nent  cooperative  contended  that  the 
charge  should  be  related  to  current  inter¬ 
est  rates  since  delinquent  handlers  are  in 
effect  borrowing  money  from  producers. 
’The  spokesman  indicated  that  a  charge 
based  on  the  prime  rate  plus  5  percentage 
points  is  in  line  with  interest  rates  on 
business  loans  where  more  than  a  mini¬ 
mal  credit  risk  is  involved.  In  urging  that 
the  charge  be  apportioned  on  a  daily 
basis,  the  witness  contended  that  delin¬ 
quent  handlers  should  be  assessed  for 
only  the  number  of  days  that  the  pay¬ 
ment  is  actually  late,  rather  than  be 
assessed  on  the  basis  of  a  montlily  charge 
as  under  other  orders. 

A  number  of  handlers,  although  they 
did  not  testify  at  the  hearing  on  this  is¬ 
sue,  submitted  briefs  in  which  they  set 
forth  varying  positions  on  the  proposed 
late-payment  charge.  Several  suggested 
that  a  “grace”  period  be  provided,  with 
the  charge  not  becoming  applicable  imtil 
3  to  7  days  after  the  due  date  for  the 
payment.  This,  they  claimed,  is  needed 
to  accommodate  we^ends,  holidays,  and 
delays  in  mail  delivery  that  could  r«sult 
in  handlers’  payments  not  reaching  the 
market  administrator  by  the  payment 
deadline.  One  handler  contended  that  the 


charge  should  be  based  on  the  prime  rate 
plus  2  percentage  points.  Another  urged 
a  fixed  charge  of  0.75  percent  per  month. 
Several  handlers  held  that  if  a  late-pay¬ 
ment  charge  is  adopted  the  charge  should 
aji^ly  not  cmly  to  late  payments  from 
handlers  to  the  market  administrator 
but  to  late  payments  or  refunds  from 
the  market  administrator’s  office  to  han¬ 
dlers  as  well. 

It  is  essential  to  the  effective  operation 
of  the  order  that  handlers  make  their 
payments  to  the  market  administrator 
on  time.  Under  the  present  marketwide 
pooling  arrangement,  it  is  necessary  that 
handlers  with  Class  I  utilization  higher 
than  the  market  average  pay  part  of 
their  total  use  value  of  milk  to  the  pro¬ 
ducer  settlement  fund.  Through  this 
means,  money  is  made  available  to  han¬ 
dlers  with  lower  than  average  Class  I 
utilization  so  that  all  handlers  in  the 
market,  irrespective  of  the  way  they  use 
the  milk,  can  pay  their  producers  the 
uniform  price.  The  success  of  this  ar¬ 
rangement  depends  on  the  solvency  of 
the  producer  settlement  fund. 

Also,  the  prompt  payment  of  amounts 
due  the  administrative  etpeuse  fund  is 
essential  to  the  performance  by  the  mar¬ 
ket  administrator  of  the  various  admin¬ 
istrative  functions  prescribed  by  the 
order.  Delinquent  payments  to  this  fund 
could  impair  the  ability  of  the  market 
administi'ator  to  carry  out  his  duties  in  a 
timely  and  efficient  manner. 

Payment  delinquency  also  results  in 
an  inequity  amcmg  handlers.  Handlers 
who  pay  late  are,  in  effect,  borrowing 
money  from  producers.  In  the  absence 
of  any  late-payment  charge  that  is  at 
least  as  much  as  the  cost  of  borrowing 
from  commercial  sources,  handlers  who 
are  delinquent  in  their  payments  have 
a  financi^  advantage  relative  to  those 
handlers  making  timely  payments. 

Data  placed  in  the  record  by  a  repre¬ 
sentative  of  the  market  administrator’s 
office  indicate  a  late-payment  experience 
of  a  serious  and  continuing  nature  on 
the  part  of  handlers  in  the  New  York- 
New  Jersey  market.  For  the  12-month 
period  of  January  through  December 
1975,  the  market  administrator  Issued 
1,119  charge  billings  to  handlers.  These 
covered  the  monthly  obligations  of 
handlers  to  the  producer  settlement  and 
administrative  expense  fimds,  all  of 
which  were  due  by  the  18th  day  of  the 
following  month  (i.e.,  payments  were  to 
be  received  by*  the  market  administrator 
by  that  date).  For  this  period,  only  216 
payments  were  received  by  the  market 
administrator  on  time.  This  payment  de¬ 
linquency  probably  can  be  attributed  in 
part,  however,  to  the  relatively  short  time 
between  the  mailing  of  the  billings  to 
handlers,  which  was  completed  by  the 
market  administrator’s  office  at  the 
latest  by  the  15th  of  the  month,  and  the 
date  by  which  the  pasrments  were  due. 
Nevertheless,  even  by  the  21st  day  of  the 
m<mth.  which  should  have  been  sufficient 
time  for  the  transmission  of  the  billings 
and  paymoits  through  the  mail,  only 
630  payments,  or  56  percent  of  the  pay¬ 
ments  due,  were  rectived  by  the  market 
administrator.  On  a  monthly  basis,  the 
percentage  of  payments  received  by  the 
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21st  raoiged  from  48  percent  to  65  per¬ 
cent.  For  the  s'ear,  20S  of  the  1.116  pey- 
ments  due  were  still  oatstaxKhng  at  the 
end  of  the  month  In  which  the  billings 
were  made. 

In  terms  of  money  owed,  the  data  in¬ 
dicate  that  for  the  12-month  period 
nearly  one-fourth  of  the  money  due  the 
market  administrator  had  not  yet  been 
received  by  the  21st  day  of  the  month. 

On  the  basis  of  this  payment  experi¬ 
ence,  it  is  appropriate  to  institute  a  late- 
paymrat  charge  on  handler  payments  to 
the  market  administrator  that  are  over¬ 
due.  In  the  absence  of  a  late-pasment 
charge,  handlers  have  little  incentive  to 
make  their  payments  to  the  market  ad¬ 
ministrator  on  time.  Enforcement  action 
may  be  taken,  of  course,  to  seek  strict 
handler  compliance  with  the  payment 
dates.  However,  this  is  a  cumbersome  ad¬ 
ministrative  route,  and  the  practicalness 
of  such  action  becomes  questionable  in 
the  case  of  handlers  who  are  only  sev¬ 
eral  days  late.  While  the  charge  adopted 
herein  may  not  result  in  strict  compli¬ 
ance  by  all  handlers,  it  should  provide 
handlers  a  substantial  Inducement  to 
make  their  payments  to  the  market  ad¬ 
ministrator  (m  time. 

The  late-payment  charge  should  be 
established  at  the  rate  of  1  percent  per 
month  of  the  unpaid  balance.  If  the 
charge  is  to  have  any  impact  on  handlers 
in  terms  of  encouraging  prompt  pay¬ 
ments,  it  must  be  an  amoimt  that  is  at 
least  as  much  as  what  a  delinquent 
handler  would  be  charged  by  commer¬ 
cial  banks  for  money  borrowed  for  short¬ 
term  purposes.  If  this  is  not  so,  handlers 
who  may  have  financial  problems  would 
be  encouraged  to  delay  their  payments, 
knowing  that  the  charge  under  the  order 
is  cheaper  than  borrowing  money  com¬ 
mercially  at  a  higher  loan  rate.  Under 
present  conditions,  a  monthly  charge  of 
1  percent  should  provide  reasonable  as¬ 
surance  that  producer  funds  do  not  rep¬ 
resent  the  cheapest  source  of  money. 

As  noted  earlier,  it  was  proposed  that 
the  late-payment  charge  be  a  variable 
charge  that  parallels  the  movements  of 
the  “prime  rate.”  It  also  was  proposed 
that  the  charge  be  apportioned  on  a 
dai^  basis  so  that  a  handler  would  be 
ass^ed  for  only  the  number  of  days  be 
was  actually  late  in  making  his  payment. 
These  procedures  should  not  be  adopted. 
If  the  late-payment  charge  were  treated 
strictly  as  Interest  and  computed  cm  a 
daily  basis,  the  order  would  merely  rep¬ 
resent  a  banking  service  for  handlers 
who  desire  to  use  producer  funds  as  an 
alternative  source  of  money  at  the  going 
interest  rate.  This  is  not  the  intended 
purpose  of  the  late-payment  charge. 
Rather,  it  is  to  be  a  penalty,  in  effect, 
that  will  Induce  handlers  to  pay  their 
obligations  to  the  market  administrator 
on  time. 

In  their  brief,  certain  handlers  con¬ 
tended  that  the  Secretary  has  no  Mi- 
thority  under  the  Act  to  impose  a  “pen¬ 
alty”  on  a  handler  under  the  terms  of  a 
milk  order.  However,  a  late-payment 
charge,  or  “penalty,”  may  be  adopted 
imder  the  statutory  authority  set  forth 
in  section  608c(7)  (D)  of  the  Act.  This 


subsection  spedfles  that  an  order  ma^ 
contain  vaiteas  terms  that  are  inciden¬ 
tal  to,  and  not  Inconsistent  with,  the 
terms  explicitly  authorized  by  the  Act  if 
the  incidental  terms  are  found  neces¬ 
sary  to  effectuate  the  other  provisions 
of  the  order.  The  late-pa3ment  charge 
adopted  herein  is  considered  essential  to 
the  effectuation  of  the  payment  provi¬ 
sions  of  the  order. 

In  their  exceptions  to  the  recom¬ 
mended  decision,  several  handlers  urged 
that  there  be  no  implication  that  the 
adopted  late-paiment  charge  is  a  “pen¬ 
alty.”  They  claimed  that  the  charge 
should  be  labeled  as  “interest”  so  that 
handlers  could  claim  the  charge  as  a 
business  expense  under  the  tax  laws. 

The  purpose  of  the  late  pasment 
charge  is  to  encourage  prompt  payment 
of  the  handler’s  obligation,  and  whether 
it  is  to>be  construed  as  interest  or  a 
penalty  so  as  to  constitute  a  business 
expense  under  the  tax  laws  is  a  matter 
to  be  determined  by  the  taxing  authori¬ 
ties. 

No  “grace”  period  should  be  provided 
in  applying  the  late-payment  charge,  as 
sevei^  handlers  urged  in  their  briefs.  It 
was  their  concern  that  the  payment  dates 
in  the  order  would  not  accommodate  the 
normal  time  required  for  billings  to  reach 
handlers  and  for  the  handlers  to  process 
the  billings  and  have  their  payments 
reach  the  market  administrator.  For  this 
reason,  toey  asked  that  any  late-pay¬ 
ment  charge  not  apply  imtil  several  da3^ 
after  the  due  date  of  the  payment. 

On  the  basis  of  a  hearing  held  in  Sep¬ 
tember  1976  for  the  New  York -New  Jer¬ 
sey  market,  several  changes  were  made  in 
the  payment  dates  prescribed  by  the  or¬ 
der.’  These  changes,  in  part,  require  that 
payments  by  handlers  to  the  market  ad¬ 
ministrator  be  received  by  the  market 
administrator  no  later  than  the  21st  day 
of  the  month  rather  than  by  the  18th 
day.  This  extended  period  should  provide 
a  reasonable  time  for  billings  to  reach 
handlers  and  for  handlers  to  get  their 
payments  to  the  market  administrator. 
Moreover,  the  order  changes  resulting 
from  the  September  1976  hearing  should 
accommodate  those  occasions  when  the 
date  by  which  payments  to  the  market 
administrator  are  due  falls  on  a  weekend 
or  holiday.  When  this  happens,  the  due 
date  of  the  payment  would  be  the  next 
day  that  the  market  administrator’s  office 
is  open  for  business. 

Under  these  new  arrangements,  there 
would  appear  to  be  no  necessity  fOT 
a  grace  period  before  applying  the 
late-payment  charge.  It  must  be  recog¬ 
nized  that  wiUi  a  grace  period  handlers 
actually  would  have  little  incentive  to 
have  their  payments  arrive  at  the  mar¬ 
ket  administrator’s  office  pricH*  to  the  end 
of  the  grace  period,  e^en  though  the  due 
date  actiiaUy  was  a  few  days  earlier. 

In  their  exceptions  to  the  recom¬ 
mended  decision,  certain  handlers  cmi- 
tinued  to  urge  the  use  of  a  grace  poiod 
before  imposing  a  late-payment  charge. 


^Official  notice  Is  taken  of  the  Assistant 
Secretary’s  decision  on  proposed  amendments 
te  the  New  York-New  Jersey  order  that  was 
Issued  on  Janxiary  19. 1977  (42  FR  4471) . 


It  was  argued  that  the  effecttwenesa  ctf 
the  new  late-parment  charge  dxiUkl  be 
meaeored  with  the  use  at  a  grace  period 
rather  hxan  determining  at  the  outset 
that  a  grace  period  is  not  feasible.  Also, 
it  was  pointed  out  that  the  use  at  a  grace 
period  under  other  orders  provides  ample 
precedent  for  its  use  under  Order  2. 

As  indicated,  the  September  1976  hear¬ 
ing  for  this  market  resulted  in  several 
changes  in  the  dates  by  which  certain 
actions  must  be  taken,  including  a  delay 
in  the  time  when  payments  must  be  made 
to  the  market  administrator.  This  addi¬ 
tional  time  for  the  submission  of  pay¬ 
ments  should  obviate  the  need  for  a  grace 
period.  This  is  particularly  so  in  view  of 
the  special  accommodation  already  noted 
for  those  occasions  when  the  due  date 
falls  on  a  weekend  or  a  holiday.  While 
it  is  true  that  a  grace  period  is  provided 
under  other  orders,  such  provisions  were 
adopted  in  resptmse  to  the  needs  of  the 
local  markets.  For  the  Order  2  market, 
conditions  do  not  warrant  the  use  of  a 
grace  period. 

Handlers  also  urged  In  their  excep¬ 
tions  that  the  timeliness  of  payments  to 
the  market  administrator  be  based  on 
the  date  the  pasnnent  was  postmarked 
rather  than  on  the  date  that  it  was 
actually  received  by  the  market  admin¬ 
istrator.  In  view  of  the  need  for  the 
market  administrator  to  make  timely 
payments  to  handlers  from  the  producer 
settlement  fund.  It  is  essential  that  all 
monies  due  the  market  administrator  be 
received  by  a  certain  date.  At  the  same 
time,  it  is  desirable  to  give  handlers  a 
reasonable  amount  of  time  for  submit¬ 
ting  their  payments  and  the  fiexiblllty  of 
using  whatever  payment  means  they 
wish.  This  can  be  achieved  best  by  merely 
specifying  the  date  by  which  the  market 
administrator  must  receive  paymoits 
frmn  handlers.  Handlers  may  then  \ise 
whatever  means  of  paymmt  and  pay¬ 
ment  schedule  they  desire  that  result  in 
timely  payments. 

Certain  handlers  also  urged  in  their 
exceptions  that  late-payment  charges  be 
limited  to  $100  for  each  vl(riation.  They 
argued  that  this  amount  would  provide 
an  adequate  incentive  for  handlers  to 
make  timely  payments. 

This  should  not  be  adopted.  Such  a 
limit  would  tend  to  limit  the  full  ef¬ 
fectiveness  of  the  late-pasrment  charge 
cmly  to  those  handlers  who  have  delin¬ 
quent  obligations  of  $10,000  or  less.  The 
$100  limit  would  have  much  less  mean¬ 
ing  (in  terms  of  the  cost  of  alternative 
sources  of  money)  for  handlers  with 
much  larger  overdue  amounts.  ’The  larg¬ 
er  handlers  thus  would  not  have  as  much 
incentive  to  make  timely  payments. 

Under  the  provisions  adopted  herein, 
overdue  handler  obligations  that  are 
payable  to  the  market  administrator 
would  be  increased  by  1  percent  on  the 
first  day  after  the  due  date.  Any  re¬ 
maining  unpaid  portion  of  the  original 
obligation  would  be  further  increased  by 
1  percent  on  the  same  date  of  each  suc¬ 
ceeding  month  until  the  (rf>llgation  is 
paid.  ’The  additional  late-payment 
charge  would  apply  not  only  to  the 
original  obligation  but  also  to  any  unpaid 
late-payment  charges  previously  as¬ 
sessed. 
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At  the  time  the  adopted  provisions  be¬ 
come  efifective,  there  may  be  handlers 
with  obligations  already  overdue.  To  the 
extent  of  any  remaining  impaid  balance 
on  the  22nd  day  of  the  month  in  which 
the  amendments  adopted  herein  become 
effective,  the  newly-adopted  late-pay- 
ment  charge  should  app^  even  though 
the  obligation  was  inciu-red  prior  to  the 
institution  of  the  charge  imder  the  order. 

The  order  should  not  provide  for  any 
late-payment  charge  on  payments  to 
handlers  from  the  producer  settlement 
fund  by  the  market  administrator.  There 
are  no  circumstances  in  which  the  mar¬ 
ket  administrator  would  not  promptly 
disperse  payments  to  handlers  from  the 
producer  settlement  fund  except  when 
the  fund  is  insolvent  because  of  sub¬ 
stantial  delinquencies  in  payments  to 
the  fimd  by  other  handlers.  The  order 
provides  that  in  this  circumstance  the 
market  administrator  shall  reduce  uni¬ 
formly  his  payments  to  handlers  and 
shall  complete  his  payments  as  soon  as 
the  necessary  funds  are  available.  The 
order  also  provides  that  when  a  han¬ 
dler  has  not  received  full  payment  from 
the  market  administrator  he  in  turn  may 
reduce  pro  rata  his  payments  to  pro¬ 
ducers  by  the  amoimt  of  the  imder-pay- 
ment.  Thus,  under  any  situation  in  which 
the  market  administrator  is  late  in  pay¬ 
ing  handlers,  the  handlers  are  excused 
from  paying  the  deficit  to  producers  until 
the  market  administrator  completes  his 
payments.  Hence,  there  is  no  reasonable 
basis  for  handlers  to  be  the  beneficiaries 
of  a  late-payment  charge  imposed  upon 
the  market  administrator. 

Certain  handlers  urged  in  their  brief 
that  the  market  administrator  be  re¬ 
quired  to  pay  interest  on  money  that  is 
refunded  to  handlers  on  the  basis  of  legal 
proceedings,  or  for  other  reasons.  Since 
the  merits  of  this  particular  issue  were 
not  explored  at  the  hearing,  no  action 
should  be  taken  on  the  handlers’  request. 

Rulings  on  Proposed  Findings 

AND  Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  were  filed  on  behalf  of  certain 
Interested  parties.  These  briefs,  proposed 
findings  and  conclusions  and  the  evi¬ 
dence  in  the  record  were  considered  in 
making  the  findings  and  conclusions  set 
forth  above.  To  the  extent  that  the  sug¬ 
gested  findings  and  conclusions  filed  by 
Interested  parties  are  inconsistent  with 
the  findings  and  conclusions  set  forth 
herein,  the  requests  to  make  such  find¬ 
ings  or  reach  such  conclusions  are  denied 
for  the  reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 


and  affirmed,  except  Insofar  as  such  find¬ 
ings  and  determlnatiCHis  may  be  in  con¬ 
flict  with  the  flndings  and  determina¬ 
tions  set  forth  herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditioi  s  thereof,  will  tend  to  effectuate 
the  declarfid  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which  af¬ 
fect  market  supply  and  demand  for  milk 
in  the  marketing  area,  and  the  minimum 
prices  specified  in  the  tentative  market¬ 
ing  agreement  and  the  order,  as  hereby 
proposed  to  be  amended,  are  such  prices 
as  will  reflect  the  aforesaid  factors,  in¬ 
sure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public  in¬ 
terest;  and 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed  to 
be  amended,  will  regmlate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the  respec¬ 
tive  classes  of  Industrial  and  commercial 
activity  specified  in,  a  marketing  agree¬ 
ment  upon  which  a  hearing  has  been 
held. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and  con¬ 
clusions,  and  the  regtilatory  provisions 
of  this  decision,  each  of  the  exceptions 
received  was  carefully  and  fully  con¬ 
sidered  in  conjunction  with  the  record 
evidence.  To  the  extent  that  the  find¬ 
ings  and  conclusions,  and  the  regulatory 
provisions  of  this  decision  are  at  vari¬ 
ance  with  any  of  the  exceptions,  such 
exceptions  are  hereby  overruled  for  the 
reasons  previously  stated  in  this  de¬ 
cision. 

Several  handlers  excepted  to  the  De¬ 
partment’s  failure  to  recommend  cer¬ 
tain  proposed  changes  in  the  present 
method  of  classifying  shrinkage.  It  was 
stated  in  the  recommended  decision  that 
this  Issue  (Issue  No.  3)  was  not  being 
dealt  with  at  that  time  and  would  be 
considered  in  a  later  decision.  No  rec¬ 
ommendations  have  yet  been  formulated 
on  this  Issue. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part  here¬ 
of  are  two  documents,  a  marketing 
agreement  regulating  the  handling  of 
milk,  and  an  order  amending  the  order 
r^ulating  the  handling  of  milk  in  the 
New  York-New  Jersey  marketing  area 
which  have  been  decided  upon  as  the  de¬ 
tailed  and  appropriate  means  of  effectu¬ 
ating  the  foregoing  conculsions. 

It  is  hereby  ordered.  That  this  entire 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
attached  order  which  is  published  with 
this  decision. 


Referendum  Order  To  Determine  Pro¬ 
ducer  Approval;  ^termination  of 
Representative  Period;  and  Designa¬ 
tion  OF  Referendum  Agent 

It  is  hereby  directed  that  a  referendum 
be  conducted  and  completed  on  or  before 
the  30th  day  from  the  date  this  decision 
is  issued,  in  accordance  with  the  proce¬ 
dure  from  the  conduct  of  referenda  (7 
CFR  900.300  et  seq.),  to  determine 
whether  the  issuance  of  the  attached  or¬ 
der  as  amended  and  as  hereby  proposed 
to  be  amended,  regulating  the  handling 
of  milk  in  the  New  York-New  Jersey 
marketing  area  is  approved  or  favored  by 
producers,  as  defined  under  the  terms 
of  the  order  (as  amended  and  as  hereby 
proposed  to  be  amended),  who  during 
the  representative  period  were  engaged 
in  the  production  of  milk  for  sale  within 
the  aforesaid  marketing  area. 

The  representative  period  for  the  con¬ 
duct  of  such  referendum  is  hereby  deter¬ 
mined  to  be  March  1977. 

The  agent  of  the  Secretary  to  conduct 
such  referendum  Is  hereby  designated  to 
be  Norman  K.  Garber. 

The  Agricultural  Marketing  Service 
has  determined  that  this  document  con¬ 
tains  a  major  proposal  requiring  prepa¬ 
ration  of  an  inflation  Impact  statement 
under  Executive  Order  11821  and  OMB 
Circular  A-107  and  certifies  that  an  in¬ 
flation  impact  statement  has  been  pre¬ 
pared. 

Signed  at  Washington,  D.C.,  on  Au-  • 
gust  12, 1977. 

Robert  H.  Meter, 
Assistant  Secretary  for 
Marketing  Services. 

Order  ^  amending  the  order,  regulating 
the  handling  of  milk  in  the  New  York- 
New  Jersey  marketing  area. 

Findings  and  Determinations 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  flndings  and  deter¬ 
minations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such  find¬ 
ings  and  determinaticms  may  be  in  con¬ 
flict  with  the  findings  and  determina¬ 
tions  set  foiih  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreement 
and  to  the  order  regulating  the  handling 
of  milk  in  the  New  York-New  Jersey 
marketing  area. 

The  hearing  was  held  pursuant  to  the 
provisiims  of  the  Agricultural  Market¬ 
ing  Agreement  Act  of  1937,  as  amended 
(7  U.S.C.  601  et  seq.) ,  and  the  applicable 


■  This  order  shall  not  become  effective  un¬ 
less  and  until  the  requirements  of  1 900.14 
of  the  rules  of  practice  and  procedure  gov¬ 
erning  proceedings  to  fcmnulate  marketing 
agreements  and  marketing  m^ers  have  been 
met. 
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rules  of  practice  and  procedure  (7 
Part  900). 

Upon  the  basis  of  the  evldoice  intro¬ 
duced  at  such  hearing  and  the  record 
thereof,  it  is  found  Hxat: 

(1)  The  said  order  as  hereby  amended, 
and  an  of  the  terms  and  conditicms 
thereof,  win  tend  to  effectuate  the  de¬ 
clared  policy  of  the  Act; 

(2)  The  purity  prices  of  milk,  as  de¬ 
termined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  eccHiomic  conditicms  which  af¬ 
fect  market  supply  and  demand  for  milk 
in  the  said  marketing  area,  and  the  mini¬ 
mum  F>rices  specified  in  the  order  as 
hereby  amend^,  are  such  prices  as  will 
reflect  the  aforesaid  fact<m,  insiuie  a 
sufiScient  quantity  of  pure  and  wholesome 
milk,  and  be  in  the  public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of  In¬ 
dustrial  or  commercial  activity  specified 
in,  a  marketing  agreement  upon  which  a 
hearing  has  been  held. 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered  that  on  and  after  the  effec¬ 
tive  date  hereof  the  handling  of  milk  in 
the  New  York-New  Jersey  maiketlng 
area  shall  be  in  conformity  to  and  In 
compliance  with  the  terms  and  condi¬ 
tions  of  the  order,  as  amended,  and  as 
hereby  am^ded,  as  follows; 

The  provisions  of  the  proposed  mar¬ 
keting  agreement  and  order  amending 
the  order  contained  in  the  recommended 
decision  (partial)  issued  by  the  Acting 
Administrator  on  April  5, 1977,  and  pub¬ 
lished  in  the  Federal  Rcgistbr  on 
April  11, 1977  (42  FR  18950) .  shall  be  and 
are  the  terms  and  provisions  of  this 
order,  mnending  the  order,  and  are  set 
forth  in  full  herein; 

1.  In  S  1002.22 Cm),  a  new  subpara¬ 
graph  (3)  is  added  to  read  as  follows: 

§  1002,22  A«lditioit«l  duties  of  the  mar¬ 
ket  administrator. 

•  •  *  *  * 

(m)  •  •  * 

(3)  For  the  purpose  of  allocating  re¬ 
ceipts  from  other  Federal  order  plants 
imder  §  1002.45(a)  (12)  and  the  corre¬ 
sponding  step  of  §  1002.45(b),  his  esti¬ 
mate  of  the  utilization  (to  the  nearest 
whole  percentage)  in  each  class  during 
the  month  of  skim  milk  and  butterfat, 
respectively,  in  pool  milk  of  all  handlers. 
Such  estimate  shall  be  final  for  such 
purpose. 

2.  In  $  1002.41(c),  subparagraphs  (7) 
and  (8)  are  revised  and  new  subpara- 


grapba  (9),  (10),  and  (11)  are  added  to 
nmd  as  follows: 

§  1002.41  OaMes  of  utilizatioa. 

•  •  •  •  • 

(c)  *  •  • 

(7)  In  shrinkage  allocated  to  Class  n 
pursuant  to  §  1002.42; 

(8)  In  skim  milk  represented  by  the 
nonfat  solids  added  to  a  fiuid  milk  prod¬ 
uct  for  fortification  which  is  in  excess  of 
the  volume  included  within  the  fiuid 
milk  product  definition  pursuant  to 
S  1002.15;  • 

(9)  Contained  in  fiuid  milk  products 
that  are  disE>osed  of  for  animal  feed; 

(10)  Contained  in  fiuid  milk  products 
that  are  diunped,  if  the  market  admin¬ 
istrator  is  notified  in  advance  and  is  given 
the  opportunity  to  verify  such  disposi¬ 
tion;  and 

(11)  Contained  in  fiuid  milk  products 
that  are  destroyed  or  lost  by  a  handler 
in  a  vehicular  accident,  fiood,  fire,  or  in 
a  similar  occurrence  beyond  his  control, 
to  the  extent  that  the  quantities  de¬ 
stroyed  or  lost  can  be  verified  from  rec¬ 
ords  satisfactory  to  the  market  admin¬ 
istrator. 

3.  In  S  1002.45(a),  subparagraph  (12) 
is  revised  to  read  as  follows: 

§  1002.45  Allocarion  of  skim  milk  and 
banerfat  classified. 

•  •  •  •  • 

(a)  •  •  • 

(12)  Subtract  in  the  manner  specified 
below  from  the  ix>unds  of  skim  milk 
remaining  in  each  class  the  pxiunds  of 
skim  milk  in  refceipts  of  fiuid  milk  pirod- 
ucts  from  other  order  plants  not  iwevi- 
ously  assigned  pnusuant  to  paragraphs 
(2)  and  (10)  of  this  piaragrap^; 

(i)  Subject  to  the  provisions  of  sub¬ 
divisions  (ii) ,  (iii) ,  and  (iv)  of  this  sub- 
paragraph,  such  subtraction  shall  be  pro 
rata  to  the  i)oimds  of  skim  milk  in  each 
class  with  respiect  to  whichever  of  the 
following  quantities  represents  the 
higher  piroportion  of  Class  n  milk: 

(a)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1002.22(m)  (3) ;  or 

(b)  The  total  i)ounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  all  px>ol  plants  of  the  handier 
(excluding  any  duplication  of  utilization 
in  each  class  resulting  from  transfers 
between  i>ool  plants  of  the  handler) ; 

(ii)  Should  the  proration  pursuant  to 
subdivision  (i)  of  this  subparagraph  re¬ 
sult  in  the  total  p)ounds  of  skim  milk  at 
all  pxx)l  plants  of  the  handler  that  are 
to  be  subtracted  at  this  allocation  step 
from  Class  n  milk  exceeding  the  px)unds 


of  skim  milk  ranaining  in  Class  n  milk 
at  all  such  pdants,  the  pxmnds  of  such 
excess  shall  be  subtracted  pro  rata  from 
the  px>unds  (ff  ^im  milk  remaining  in 
Class  I-A  milk  and  Class  I-B  milk  after 
such  proration  at  the  px>ol  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  subdivision 
(ii)  of  this  subparagraph,  should  the 
computations  pMirsuant  to  subdivisions 

(i)  or  (ii)  of  this  subparagraph  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Cl^  n  milk  that  exceeds  the 
px>unds  of  skim  milk  remaining  in  such 
class,  the  p>ounds  of  skim  milk  in  Class 
n  milk  shall  be  increased  (to  the  ex¬ 
tent  of  available  utihzation  in  such  class 
at  the  nearest  other  p>ool  plant  of  the 
handler,  and  then  at  each  successively 
more  distant  pxxd  plant  of  the  handler) 
by  an  amount  equal  to  such  excess  quan¬ 
tity  to  be  subtracted,  and  the  pxnmds  of 
skim  milk  in  Class  I-A  milk  and  Class 
I-B  milk  combined  shall  be  decreased  by 
a  like  amount,  pro  rata  to  remaining 
utilization  in  each  such  class.  In  such 
case,  the  px)unds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  px>ol  plants  shall  be 
adjusted  in  the  reverse  direction  by  a  like 
amount;  and 

(iv)  Except  as  provided  in  subdivision 

(ii)  of  this  subparagraph,  should  the 
computations  pursuant  to  subdivisions 
(1)  or  (ii)  of  this  subp>aragraph  result 
in  a  quantity  of  skim  milk  to  be  sub¬ 
tracted  from  Class  I-A  milk  or  Class  I- 
B  milk  that  exceeds  the  pxnmds  of  skim 
milk  remaining  in  that  class,  the  poimds 
of  skim  milk  In  such  class  shall  be  in¬ 
creased  by  an  amount  equal  to  such  ex¬ 
cess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  n  milk 
shall  be  decreased  by  a  like'  amount.  In 
such  case,  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  the  handler’s  other  pxx)l  plants 
shall  be  adjusted  in  the  reverse  direction 
by  a  like  amoimt  in  sequence  beginning 
with  the  nearest  other  pool  plant  of  such 
handler  at  which  such  adjustment  can 
be  made; 

*  *  •  •  « 

§  1002. 50a  [.\nionded] 

4.  In  §  1002.50a(a) ,  the  niunber  “$2.40” 
is  changed  to  “$2.25.” 

5.  In  S  1002.51,  paragraph  (c)  is  re¬ 
vised  to  read  as  follows: 

§  1002.51  Transportation  differentials. 

•  •  •  •  • 

(c)  The  differential  rates  applicable 
at  plants  shall  be  as  set  forth  in  the 
following  schedule: 


» 
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{Cents  per  hundredweight] 


A 

Fifight  zone  (miles) 

B 

Class  I-A 
and  I-B 

C 

Class  n 

1  10 . 

+36.0 

+8 

ll-a) . 

+34.2 

+8 

21-26 . 

+32.4 

+8 

20-30 . 

+32.4 

+7 

31-40 . . . 

+30.6 

+7 

41-60 . 

+28.8 

+7 

61-60 . 

+27.0 

+6 

61-70 . 

+26.2 

+« 

71-76 . 

+23.4 

•+e 

76-80 . 

+23.4 

+8 

81-00 . 

+•21. 6 

+8 

91-100 . 

+19.8 

+8 

101-110 . 

+18.0 

+4 

111-120 . 

+16.2 

+4 

121-126 . 

+14.4 

+4 

126-130 . 

+14.4 

+3 

131-140 . 

+12.6 

+3 

141-160 . 

+10.8 

+3 

161-160 . 

+9.0 

+2 

161-170 . 

+7.2 

+2 

171-176 . 

+6.4 

+2 

176-180 . 

+6.4 

+1 

181-190 . 

+3.6 

+1 

191-200 . 

+1.8 

201-210 . 

0 

0 

211-220 . 

-1.8 

0 

221-226 . 

-3.0 

0 

226-230.. . 

-3.0 

-1 

231-240 . 

-4.6 

-1 

241-260 . . . 

-6.0 

-1 

261-260 . 

-7.6 

-2 

■261-270 . 

-9.0 

-2 

271-276.... . 

-10.6 

-2 

276-280 . 

-10.8 

-3 

281-290 . 

-12.0 

-3 

291-300 . 

-13.8 

-3 

301-310 . 

-18.0 

-4 

311-320 . 

-16.8 

-4 

321-326 . 

-18.0 

-4 

3‘25-330 . - . 

-18.0 

-8 

331-340 . 

-19.6 

-8 

341-360 . 

-21.0 

-6 

361-360 . 

-22.6 

-6 

361-370 . - . 

—24.0 

-6 

371-376 . 

-26.6 

-6 

376-380 . 

-26.6 

-7 

381-390 . 

-27. 0 

-7 

391-400 . 

-■28.6 

-7 

401  and  over . 

-30.0 

-8 

*  •  •  •  • 

6.  Section  1002.55  is  revised  to  read 

as  follows: 


§  1002.55  Transportation  rredit  on  bulk 
unit  pool  milk. 

For  pool  milk  received  by  a  handler 
In  a  pool  or  partial  pool  unit,  a  trans¬ 


portation  credit  at  the  rate  of  15  cents 
per  hundredweight  shall  be  computed. 

7.  In  §  1002.71,  a  new  paragraph  fb-1) 
is  added  to  read  as  foUow.s: 

§  1002.71  Computation  of  llir  uniform 
price. 

♦  * * * §  *  »  • 

(b-1)  Subtract  an  amount  computed 
by  multiplsdng  the  quantity  of  pool  milk 
delivered  directly  from  farms  to  pool 
plants  and  partial  pool  plants  that  was 
not  put  into  a  tank  truck  prior  to  such 
delivery,  by  a  rate  per  hundredweight 
that  is  equal  to  the  rate  specified  in 
§  1002.55. 

*  «  «  »  * 

8.  In  §  1002.80 (a), ^subparagraphs  (2) 
and  (3)  are  revised  and  a  new  subpara¬ 
graph  (4)  is  added  to  read  as  follows: 

§  1002.80  Time  and  rale  of  payments. 

(a)  •  *  * 

(2)  Proper  deductions  for  the  month 
that  were  authorized  in  writing  by  pro¬ 
ducers  from  whom  the  handler  received 
milk; 

(3)  For  milk  received  in  a  bulk  tank 
imit  and  for  which  transportation  was 
provided  by  the  handler  or  at  his  ex¬ 
pense,  there  may  be  deducted,  as  proper 
and  as  authorized  in  writing  by  the  pro¬ 
ducer,  or  by  a  cooperative  association 
authorized  to  act  on  behalf  of  such  pro¬ 
ducer,  a  tank  truck  service  (transporta¬ 
tion)  charge  of  up  to  15  cents  per  hun¬ 
dredweight  for  any  farm-to-first  plant 
transportation  costs  for  which  the  han¬ 
dler  was  not  reimbursed  through  the 
transportation  credit  pursuant  to 
§  1002.55,  except  that  the  deduction  and 
the  transportation  credit  combined  shall 
not  exceed  the  actual  transportation  costs 
incurred.  Any  such  deduction  must  be 
made  by  the  handler  not  later  than  the 
date  on  which  the  producer  is  required 
to  be  paid  for  such  milk.  If  authoriza¬ 
tion  for  such  deduction  is  canceled  by 
the  producer  or  by  the  cooperative  by 
notifying  the  handler  in  writing,  such 


cancellation  shall  be  effective  on  the 
first  day  of  the  month  following  its  re¬ 
ceipt  by  the  handler;  and 

(4)  For  pool  milk  delivered  directly 
from  a  farm  to  a- pool  plant  or  a  par¬ 
tial  pool  plant  that  was  not  put  into  a 
tank  truck  prior  to  such  delivery,  the 
handler  shall  pay  to  the  producer  an 
additional  amoimt  computed  by  multi¬ 
plying  the  quantity  of  such  milk  by  a 
rate  per  hundredweight  that  is  equal  to 
the  rate  specified  in  §  1002.55. 

*  n  ^  *  % 

§  1002.82b  [Amended] 

•  -  •  *  •  • 

9.  In  i  1002.82(b),  the  word  “five”  is 
changed  to  “15.”  . 

10.  In  §  1002.87,  paragraph  (a)  is  re¬ 
vised  to  read  as  follows: 

§  1 002.87  Handler's  pool  debit  or  eredit. 

*  «  •  10  # 

(a)  Add  the  amounts  computed  as 
follows : 

(1)  Multiply  the  quantity  of  pool  milk 
received  by  each  handler  from  dairy 
farmers  by  the  imiform  price;  and 

(2)  Multiply  the  quantity  of  pool  milk 
received  by  the  handler  at  a  pool  plant 
or  partial  pool  plant  directly  from  farms 
that  was  not  put  into  a  tank  truck  prior 
to  delivery  by  a  rate  per  hundredweight 
that  is  equal  to  the  rate  specified  in 
§  1002.55. 

«  •  «  #  » 

11.  A  new  S  1002.88a  is  added  to  read 
as  follows: 

§  1002.88a  Charges  un  overdue  ae- 

counts. 

Any  impaid  obligation  of  a  handler 
pursuant  to  §§  1002.85  and  1002.90  shall 
be  Increased  1  percent  on  the  first  day 
after  the  due  date  of  such  obligation  and 
on  the  same  day  of  each  succeeding 
month  imtil  such  obligation  is  paid. 

(FR  Doc.77-23833  Piled  8-16-77:8:46  am] 
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